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United States of America 


Philip Stoller and Martin 
Frank 


74 Cr. 159 


New York, New York. 

September 25, 1974 -9:30 A.M, 


(Trial resumed.) 

(In open court; jury not present.) 

T1IK COURT: Gentlemen, as you know, we assembled 
early this morning and also somewhat in advance of the jury 
so that we can resolve the pending issues having to do with 
the Government-proposed offer of certain transcripts of 
overhears of defendants Frank and Stoller. 

I have considered the briefs which were submitted 
most recently, of course the one last evening which came in 
from Mr.F ldshuh. ihe Government lawyers called in some 

additional cases. I don't really regard them as additional. 

I think they already were cited in the briefs. Nevertheless, 

I am aware of what those cases are. 

I am going to treat the problem in two parts 

because, in my judgment, it requires that. 

In other words, the problem is inherent in the sut- 
mission of the tapes of the overhears of Mr.Stoller and 
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those of Mr. Frank raise quite different considerations 
and problems and are substantially different, if I may say 
so, in my own view. I start out with the proposition that 
Mr. Doonan's testimony I find perfectly credible, and I 
have no difference with that at all. 

As a result of Mr. Doonan's testimony I conclude 
without any difficulty that problem is of audibility, the 
leqal issues which are visually raised in respect to this matt< 
are thorouqhly resolved in favor of the Government on the 
basis of what I consider to be by far and away the most 
succinct recent decision in this area, namely, United 
States versus Ronano, written by Judge Friendly, I think a 
year ago about now. 

There can be no question that the kind of usual 
legal issues hich are raised in this area are without 
merit and that the Government is clearly correct on that. 

I also find beyond a peradventure that Jerome Allen knew 
full well what was going on. lie knew what the agents were 
up to and he agreed to participate. 

I will not mention his motives, whatever they 
may have been. Maybe he was a double agent. Maybe he was 
truly cooperating, I wouldn't know. But in terms of coercioi 
that is nonsense, and I make the point because once again 
I notice, Mr.Feldshuh, you contend that we should bring 
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2 

Alien in here and listen to him and T don't know, of course. 


3 

what Allen will say. I doubt that you do. I don't 



think Allen would know what he would say even if you ask him 


5 

right at this moment. If he did say that he was coerced 


6 

or in fear, it wouldn’t surprise me because he is now 


’ 7 

contending t:hat the Government has put him in fear of his 


8 

life. 


9 

I know that from other proceedings involving him 


10 

which you do not know about, as I pointed out before. 


» 11 

In sum, I wouldn't believe Allen on this issue 


12 

in any event or more realistically and specifically, I wouldn 

't 

13 

accept his hindsight testimony as competent, let alone 


14 

persuasive. 


15 

However, you may be pleased to know that for other 


16 

reasons which I think are much more favorable to your 


17 

client's position, I conclude that the Massiah issue so-calle 

i 

18 

is the serious issue in both of these situations. However, 


19 

my reasoning leads me to conclude that the Government is rig* 

t? 

20 

If they really wish to put in the tapes of Mr. Stoller, I am 


21 

going to permit it. 


22 

I emphasize if you really do, Mr. Sorkin, because 


V 

I have read those tapes and if you think these are terribly 


24 

compelling evidence, fine. 


| 25 

The reason is as fol-ows: Poonan did not seek no 

r 
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did anyone else seek in the first instance on behalf of the 
United States to go up to the Allen apartment on the 
evening of March 6. 

It was Allen. Allen who has consistently, as 
we know from other evidence in the case and some evidence 
which is not in the case, is a man who constantly tells 
people about how fearful he is. He is the one that requested 
Doonan in effect to go up there and he is the one who sug¬ 
gested, as I understand Donnan's testimony, that if Stoller 
should call again he would like the calls electronically 


recorded. 


Therefore, this is not an instance where the Govern¬ 


ment after an indictment has sought to obtain evidence at 
the trial of that indictment by some means of an electric 
overhear which the defendant would not know about. It is 
quite a different thing. 

Doonan, I think, was acting solely at the request 
of a cooperating defendant and it was reasonable, neither he 
nor any of the lawyers for the Government were trying to 
set up Stoller in any . ^y whatsoever. They were concerned, 
properly in my view, with the possible obstruction of 
justice or a threat to the life of a cooperating witness. 

Therefore, there is no Massiah problem whatso¬ 
ever despite some of the sweeping language of Massiah. 
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That language has never been persuasive even 


when it was f^rst written because though I think Massiah 
surely reached the right re-'tit, as many commentators have 
pointed out over the Mrs the reasoning was something else 
again,and subsequent case law has pretty much established 
that so long as Government agents are behaving as Doonan 
did here it is proper. Therefore, the proffered transcripts 
and tapes having to do with the overhears of the two phone 
calls on the evening of March 6, 1974, between Jerome Allen 
and Philip Stoller will be admitted. 

Problems are quite different with respect to 
Martin Frank's overhears. Here, of course, the testimony 
again is c"! ir, and as I said I accepted it from Mr. Doonan 
without reservation. Briefly what happened as we all 
know is that early in February of this year the basic stock 
manipulation and false statements by Stoller indictment 
was filed, 74 Cr. 159. Shortly thereafter Martin Frank came 
in, in a room upstairs, and entered his plea. Later in the 
month at a time when I infer that Martin Frank neither 
knew nor had no reason to know that Jerome Allen was cooperat 
ing , he was attempting, acting as his own lawyer as far 
as I can tell pr.tty much, to get Allen to sign an affidavit 
the least about which I say, the better, but suffice it unto 
the moment to say that by its terms it purports to exonerate 
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Martin Trank from 
globe and certain 
Pros situation. 


any kind of crime on the face of this 
ly in respect to the Training With the 


Allen dutifully and understandably reported it 
to his supervisors in the United States Attorney's office 
and then there ensued a meeting in the office of the 
Criminal Division at which point Mr. Edwards, the chief of 
the Criminal Division, and perhaps assisted by Mr. Sorkin, 
suggested that they would like to have Mr. Allen have 
~>nver sat ions with Fr£ink which were electronically overheard 
and recorded. 

Allen consulted with his then lawyer, Eric Bregman, 
and finally I agreed to this. During that conversation 
Mr.Edwards suggested, and I am sure knowing him as I do 
and knowing the situation as I do from Mr. Doonan, that Mr. 
Edwards had nothing more or less than Massiah on his mind, 
as he probably indeed should have. Therefore, he instructed 
Allen not to discuss any subjects other than the proffered 
. f f idavit whic'' would exonerate Martin Frank from all 
crimes high and low particularly in respect to Training With 
the Pros. 



SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 

r oii'YSOUARt taw von* nv co th»o 






1 


lb an jwrf 


1658 




2 

3 

•1 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


It's true that Martin Frank is a lawyer. It's 
true that thouah perhaps by that time there had been some 
indication to me that navbe his old friend and partner Sidney 
Feldshuh would be representing him, it nevertheless seems 
to me that he was act.incr as his own lawyer and perhaps 
you can say for that reason it's not quite like Massiah and 
that he should have known bettor and so forth. 

I understand that arnument and it has certain 
practical plausibility. On the other hand, what bothers me 
about the situation is that from time immemorial cooperating 
defendants have sometimes been offered an affidavit by one 
of their co-defendants tending to exonerate that co¬ 
defendant . 

It will happen probably so long as our present 
svsten exists. I do not see how any reasonable person can 
conclude that this fact means that there was a possibility 
of obstruction o f -justice. Verv simplv, if the Government 
was worried a'out that, there was one thing so obvious and 
oasv thev could have done, and that was to tell Jerome 
Allen either not to communicate any further with Martin 
Frank and brush aside any attempted communications by 
Frank to Allen, or alternatively, to call or write Allen 
or have his lawver call or write Frank, I should sav, and 
sav oolitely but firmly, "We want no more to do with you. 
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Martin Frank, you are not goinq to net an affidavit from 
Mr. Allen." 

Because of that I do not see that the spirit and 
letter of Massiah comfortably fits with the idea of loadinq 
Allen with a recorder to have him qo over to talk to Martin 
Frank after first recordinq a telephone conversation to set 
up that appointment. I have read the proffered affidavit 
and I have compared it with the transcript of what Allen 
and Frank talked about, most particularly the transcript 
of the office conversation. 

One can say, of course, that allusions were made 
to the affidavit, perhaps most particularly and pointedly 
by Mr. Frank. One can also say that this is true as they 
extend to Allen. 

On the other hand, I believe the conversation 
wandered around the lot and really is its most powerful 
in having to do with the merits of the stock manipulation 
here on trial. 

Therefore, I do not see how a jury and indeed 
I am not even sure a judge, because I inferred from that 
tape just the things the rovernment argues, consciousness 
of quilt and deep sense of wishing to nip off one source 
of powerful evidence aqainst the Defendant Frank. 

\ 

Since I feel that way T don't see how a jury which 
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is not a professional group of factfinders could view it 
in anv other manner. I can't really think that the 
Government can plausibly persuade this Court that they 
were concerned about obstruction of justice here. 

Asking a man to sign an exculpatory affidavit 
just doesn’t strike me as being very forceful indication 
of obstruction. Surely I realize it can happen if Allen 
were constrained to sign the thing but obviously he wasn't. 

As a matter of fact, if one reads the transcript 
Frank, for whatever reasons, seemed to go out of his way 
to "change it anv way you want to, Jerry." 

So, the sum and substance of it all is that I 
think, powerful though the evidence may be, and I understand 
why the Government wants to get it in and draw just the 
inferences the Government would like to have the jury 
draw from reading that, I am frank to say, but that doesn't 
make it admissible. 

Whatever one may think of the statements made 
by Frank he is entitled to the protection of the Constitution 
just like anybody else is. Hence, I have ouite a different 
ruling with respect to the proffered evidence so far as 
Frank is concerned and I sustain the objection to Frank 
and his counsel to the introduction of this evidence at 
this trial. 
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2 

I might add one nr,ore thinq: It true as the 


3 

V 

Government argues that the defense consented to trying 

il 


. "v 4 

the later file obstruction of justice indictment with 


5 

the basic indictment in this case. But I do not reqard 


6 

that ns the Government does as a waiver of the opportunity 


7 

to make this kind of contention, that is the so-called 


8 

Massiah contention in this case. 


9 

I just can't believe that one should read the 


10 

concept of waiver that broadly. 


1 11 

Also, I might say to the Government from their 


12 

own selfish viewpoint, it would be extremely troublesome 


13 

to the Government, I would think, if they ever find them¬ 


14 

selves in the posture where the jury or the judqe felt 


15 

that the proof in the obstruction of justice counts wasn’t 


16 

suffieriently strong and then notwithstanding any curative 


17 

instructions from the judge to the jury, I would think the 


18 

Government would bo in a very difficult posture if there 


19 

was a conviction of one or both of the defendants on the 


20 

manipulation and fraud counts. 


21 

This is a subject whereas you know, Mr. Sorkin, 


22 

r 

where you and Mr. Feldshuh and Mr. Gould and I discussed 


' 23 

off the recoro yesterday. Obviously T shouldn't use that 


24 

as the basis for this ruling but I point it out as a back¬ 


25 

drop to the practicality of what I conceive to be the 
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iiractic.il itv of the problems that miqht come up even later. 
Sufficient unto the day, however. 

Now, Mr. Foldshuh, if I can net you out of the 
jury box in your triumphant mood I assume you will be willing 
to sit down so we can brina in the jury. 

MR. FF.LDSHUH: Thank you very much, your Honor. 

THF COURT: I beq your pardon, Mr. Feldshuh, 

I now learn that a couple of our jurors are missinq. 

While we are waitina we will terminate at 4:0° 
o'clock today, as you recall. T am woina to ask the jury 
to come in on Monday mornina at 9:30. As a matter of 
administration, Mr. Sorkin, would it be vour preference 
as soon as Joseph Honavia is finished to them no to the 
transcripts of the Etoller overhears? 

MR. SORKIN: VThat we would rather do is wait 
until Monday on that. Vie have other witnesses available 
and I think we haven't reallv made a decision on the whole 


tapes issue yet as to what we want to do. 

THE COURT: Very good. 

MR. COULD: Off the record, your Honor. 


THE COURT: Yes. 


(Discussion off the record.) 


THE COURT: Vie will take a short recess.) 


(Recess.) 
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(Tn open court, jury present.) 

JOSEPH DONA VIA, resumed the stand, 

having been previously sworn, testified as follows: 
CROSS EXAMINATION 
DY MR. COULD: 

THE COURT: Well, Mrs. DeDnrtola and ladies 
and gentlemen, our try didn't work. We will do better next 
time. 

Good mornina, Mr. Donavia. 

Mr. Could. 

MR. COULD: Mr. Sorkin, may I have the original of 

that subpoena if you have it? 

MR. SORKIN: That is a copv of the carbon we keep 

for our files. Here it is. 

MR. GOULD: You keep that and I’ll keep this. 

Would you mark this for identification. 

(Defendant Stoller Exhibit S marked for 
identification.) 

O Mr. Donavia, can we agree that this document, 

Stoller Exhibit S, is a copy of a subpoena which you 
received on or about October 1, 1973? 

A Yes. 

o And it was this subpoena, as I understand your 

testimony, Mr. Donavia, which led you to communicate with 


ii 
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the office of the United States Attorney’s office; is 
that riqht? 

A Yes. 

0 Tn other words, I want to be verv clear. 

From 1969 until on or about October 1, 1973 
you were not in communication with the United States 
Attorney's office, is that correct? 

A No, sir, I was not. 

Q You were not? 

A No, sir, I was not. 

0 Nor were you, as I understand it, discussinq 

your federal income tax returns for the years '68, '69, 

*70, '71 and '72 with the Internal Revenue Service 

except as a matter of routine auditinq? 

A Sir, I just got my records from Bank Hofmann 
and my accountant was about three-fourths done filing an 
amended return when I received this subpoena. 

0 Mr. Bonavia, I think you intend the answer to my 
question to be, no, you were not in communication. 

A In communication with the IRS? 

O With the IRS. 

A No, I testified to that yesterday. 

Q That is what I thought. 

Nor were you in communication with any other 
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Government aoency about your financial activities durinq 
the years 1968 to 1972 inclusive? 

A If I had not received mv subpoena, my amended 
return would have been in the mail within three days. 

0 At any rate, sir, we are clear you had no amended 
return in when you got the subpoena? 

A I was three days away from it. I had a month's 
work done on it. 

0 Now, sir, vou read this subpoena, didn't you, 
when it came in? 

A When I got it, I took it to New York with me when 
I came. 

Q Did you confer with a lawyer? 

A I had a lawyer with me the first time. 

0 When you came to New York with the subpoena, correc: 

A Yes. 

Q Now, sir, when you read this subpoena you knew 

that what the Govern :^ent was interested in was your Swiss 

bank accounts, didn’t you? 

A Yes, and when he asked me if I knew anything of 

the Swiss bank accounts, I told him / knew a lot. 

o When you read the subpoena you knew it related 
to the Swiss transactions? 

A Yes, sir. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSe 
FOLEV SQUARE HEW YORK N Y CO 7-4SD0 




qwrf -1 


Ponavia-cross 


l r, r ; r, 


0 VJhcn you got this subpoena you gathered your 
materials .and brought them to New York, correct? 

A That is correct. 

O And you did see that the subpeona related to 
Training With The Pros? 

A Yes, sir. 

O And you knew, too, that all of the stock of 

Training With The Pros that you had ever had was in Swiss 
bank accounts, correct? 

A Ho, I had possession of the stock at that time 

through the Swiss courts. 

n But am I not rinht, sir, that everv share of 

Training Vlith The Pros that you ever acquired was 
acquired in one or another of your Swiss bank accounts? 

A Yes. 
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2 

Q To you knew when you got the subpoena with the« 

3 

reference to Training With the Pros that if you were going 

4 

to comply with it you had to bring in your Swiss bank 

5 

accounts, is that right? 

6 

A Ho, I understood the stock certificates. 

7 

Q You understood they only wanted to see stock certi¬ 

8 

ficates on Training With the Pros? 

9 

A That's the way I understood it, sir. 

10 

Q Is there anything here that said bring the stock 

11 

certificates? 

12 

A Let me read it again. 

13 

Q Is the word "stock certificates" mentioned in the 

14 

subpoena? 

15 

A I am sure they wanted the stock certificates. 

16 

Q You just told us that you understood from the 

17 

subpoena that they wanted the stock certificates. 

18 

A At the time, yes. 

19 

Q But the word stock certificates isn't in the 

20 

subpoena, is it? 

21 

A No, but it is proof of stock. 

22 

Q Proof of stock? 

23 

A Yes. 

24 

Q They asked you to bring proof of stock? 

25 

A Well, this is the way I understand it. 
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I see. 


At any rate, if you thought they wanted stock 
certificates,you got it from some place other than the 
subpoena, right? 

A Well, I am not a lawyer, sir. 

Q I know. Did you get it from the subpoena or from 
some other place? 

A No, I understood from the subpoena they wanted 
my stock certificates and I had to explain that my stock certji- 
r ' ates are in the Swiss courts- and I cannot get them. 

Q YOu did see from the subpoena, sir, that they wantjed 
all files, memoranda, correspondence and confirmations 
relating to certain underwritings and after market or 
secondary offering of Training With the Pros, didn't you see 
that? 

A Yes, sir,and I brought it. 

Q And you brought it all? 

A Yes, I did. 

Q You understood that is what they wanted? 

A Yes, sir. 

Q You knew that they wanted that, including the 
Swiss material, right? 

A They wanted any information I had on Swiss bank 
accounts. 
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Q I see. There was- no doubt in your mind that what 
the Government wanted was information about your Swiss bank 
accoun 1 - insofar as they related toTraining With the Pros? 

A The Government wanted information as to my 
Swiss bank accounts if I had one. 

Q That is right. That is what you understood from 
the subpoena? 

A Yes, sir. 

Q Okay. When you were testifying yesterday , Mr. 
BOnavia, on cross-examination you remember I asked you this 
question: 

"Q You mean you got a subpoena before you made this 

full breast, this disclosure? 

"A But the subpoena didn't ask for any Swiss records. 
I brought them voluntarily." 

Did you give that answer to that question? 

A Yes, sir, I did. 

MR. GOUL :D I now offer the subpoena in evidence. 
MR. SORKIN: Your Honor, we certainly have no 

objection to this. We have no objection at all. 

R. GOULD: Mr. Al nstein points out one question. 

If I may confer with Mr. Sorkin. 

(Pause.) 

MR. GOULD: If your Honor please, in the document 
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which has been proffered there is a reference to another 
secuirty, and Mr. Sorkin and I rather than mutilate the 
document have agreed that we will treat it as if it weren't 
there and we will ask your Honor to instruct the jury to 
disregard the reference to the other security. 

THE COURT: All right. I am sure the jury will 
understand that. We are only concerned with Training 
With the Pros. 

MR. GOULD: Thank you very much. 

(Defendant Stoiler Exhibit S for identification 
was received in evidence.) 

(Mr.Gould read from Defendant Stoiler Exhibit 

S in evidence to the jury.) 

Q Did you bring in, Mr. Bonavia — 

MR. SORKIN: Excuse me, your Honor. If Mr. 

Gould is going to read the subpoena, I ask he read the entir 
subpoena leaving out the reference to that other stock lathe 
than paraphrasing what is in there. 

MR. GOULD: You want me to? 

MR. SORKIN: Please. 

MR. GOULD: Sure. 

(Mr.Gould read from Defendant Stoiler Exhibit S 
in evidence to the jury.) 

Q Did you bring the income tax returns for those 
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years? 

A Yds, I had to interrupt my amended return, but 
I brought them, yes, when I came. 

Q Did you bring with you copies of the materials 
relating to your Swiss accounts? 

A Yes, sir. 

Q All your Swiss accounts? 

A Yes, sir. 

Q Do you remember which accounts you brought, which 

Swiss accounts you brought, that is? 

A Bank Hofmann, Herd Finance and Bank Weiderman. 
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2 

Q 

And the names of the accounts in those banks? 


3 

A 

I don't know the Nord Finance. Bank Weiderman 


4 

was Account Hope. 


5 

Q 

You brought in ycur accounts in Bank Hofmann, 


6 

Bank Weiderman, is that what you said? 


7 

A 

Yes. 


8 

Q 

And the other one? 


9 

A 

Nord Finance. 


10 

Q 

What was the code name of your account in Bank 


11 

Weiderman 

7 


12 

A 

Accout Hope. 


13 

Q 

Hope? 


14 

A 

Yes, sir. 


15 

Q 

Is that the only one you had there? 


16 

A 

Yes, sir. 


17 

Q 

How about Nord Finance? 


18 

A 

il 

I don't know of the name. That was a corporation 


19 

that 'hilip Stoller or Irving Gothead signed and they signed 


TO 

it over to me and I didn't use it. 


21 

Q 

You never had anything to do with that? 


22 


I didn't form it. They signed it over to me. The; 


23 

owned it 

and I didn't use it. 


24 

Q 

Sir, when you came into the United States Attorne 

y's 

25 

office when was that, by the way when you first appeared? 
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2 

A I don't know the date, sir. It was the day of the 


3 

subpoena . 


4 

Q Did you actually get there on or about October 1? 


5 

A Yes, I came the date that they said to come. 


6 

Q Didn't you tell us yesterday, sir, that you came 


7 

into the United States Attorney's office in February 1974? 


8 

A I might be in error of the date. I don't know 


9 

the date on the subpoena. Whatever that was, that was the 


10 

day I came. 


11 

Q The subpoena requested that you appear, the 


12 

subpoena, Stoller Exhibit S, on October 23. 


13 

A Yes, sir. Then I appeared October 23, 1973. 


14 

Q With a lawyer? 


15 

A I don't know if I had a lawyer with me. I 


16 

did, yes. 


17 

Q Don't you remember now that you had a lawyer with 


18 

you? 


19 

A I am sure I did. 


20 

Q What was the lawyer's name? 


21 

A Mr. Cannariato. 


22 

Q Is it not the fact that on that day you did not 


23 

deliver anything to him? 


24 

A I brought my briefcase. 


25 

Q And you tell us now that it was on October 23 



that you delivered the material? 
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A Whenever the subpoena was. 

Q On the return date of the subpoena you delivered 
the material? 

A Yes. I would say that I didn't have all of my 

records at that time. 1 had to have Dr. Stucki mail me 

some records from Switzerland which I brought in later. 

Q When you walked in there, as you say, October 23, 
with all your materials, did you know Mr.D'Onofrio was 
cooperating with the Government? 

A No, sir, I didn't know for sure. Mr. Allen had 

told me he was and later he called me and said he was not, 

and he said, "Those guys down there don’t know anything." 

So I don't know. I don't know what Mr.D 'Onof rio 's status 
is in this case right now. 

Q Mr. Bonavia, is it not the fact that before you 
responded to the subpoena, Stoller Exhibit S, you had been 
informed by Mr. Allen that D’Onofrio was cooperating with the 

Government? 

A Yes, and I later was informed by Mr. Allen that h< 

was not cooperating rith the Government. 

Q But on the day that you say you went there, 
October 23, as far as you knew D'Onofrio was cooperating with 

the Government, isn't that right? 

A Nq, sir, I believe Jerome Allen made a call to me 
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You asked mo if I came in October 


1974 . 

THE COURT: Gentlemen, please. 

Mr. Bonavia, listen to counsel here once again. 
He will put the question again and try to answer that cor¬ 
rectly, if you will. 

Put it again, sir. 

Q WEre you asked yesterday the following question 
to which you gave the following response: 

"Q When you did come in to the United States 
Attorney 1 s office in February 1974, did you know that Mr, 
D’Onofrio was cooperating with the Government, yes or no? 

"A No, sir, I didn't." 

Did you give that answer? 

A I had no definite knowledge to that and I don't 


have now. 

Q But you had been told before that? 

A I had been told he didn't too. I had been 

told both. I still don't know. 

Q Now, sir, you remember that in your direct 

testimony yesterday you said something about a meeting on 
September 24, 1974. Do you remember that? 

A Yes. 

MR. SORKIN: That was yesterday. 
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2 
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4 
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8 
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10 

End 3A n 
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MR. GOULD: I just said yesterday. 

MR. SORKIN: I am sorry. 

MR. GOULD: I am referring to something tv t 
appears at Page 1560 of the transcript, Mr. Sorkin. 

Excuse me, I got it wrong. 

Q Yeterday you testified that there was a meeting 
at Allen's apartment in 1971. Do you remember that? 

A Yes, sir. 

(Pause.) 
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O That is the testimony which appears at page 
1560. In that meeting do you remember who was present? 

A Mr. Allen, Mr. Stoller, Mr. Feeney, myself, and 
another gentleman who I didn't know. 

O Do you remember what Stoller said at that 
conference or meeting about D’Onofrio? 

That is all I am interested in. 

A He said he would take his gun, shoot him and put 
the gun in his mouth and kill himself. 

O Didn’t Stoller tell you in that meetinq that 
D'Onofrio was cooperating with the Government? 

A No, sir, he discussed another case. It wasn't 
Training With The Pros. 

o You are sure about that? 

A Yes, sir. 

0 You are sure they weren't talking about Training 
With The Pros? 

A No, sir, he was talkinq of another case, if I am 
permitted to tell it I will tell what it was. 

MR. SORKIN: That is up to Mr. Gould. 

MR. GOULD: I didn’t hear the last thing he said. 
MR. SORKIN: He said if he wants you to hear it 
he would be happy to tell you and I said it is up to you. 

MR. GOULD: No, I will ask my questions, thank 

you. 
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0 I am alittle confused. You are absolutely 
certain that you were not talking about Training With The 
Pros? 

A I don't recall Training With The Pros was 
mentioned. 

Q As far as your recollection it was never mentioned? 

A T probably asked what thev were noing to do about 
reimbursing my funds but I didn't hear of any D'Onofrio 
thing of Training With The Pros. 

Q You didn't hear that? 

A No. As I recall it was another matter. 

Q Mow, yesterday, September 24th, were you asked 

this ouestion bv Mr. Sorkin about that meeting at which 
Mr. Stoller said he was going to kill D'Onofrio and then 
kill himself: 

"0 Tell us, please, what was said and confine your¬ 
self to Training With The Pros. 

"A They discussed Mr. D'Onofrio, that Mr. D'Onofrio 
had talked to the United States Attorney about Training 
With The Pros and created a lot of problems. Mr. Stoller 
said he would kill D'Onofrio and then commit suicide." 

Did you give that answer yesterday? 

A I don't know if I said Training With The Pros. 

I know the discussion was on another thing. 
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2 

O 

Didn't you give that answer yesterday? 

•' V 

n 

O 

A 

If I gave that answer it was in error. 


4 

n 

A mistake? 


5 

A 

An unintentional error. 


6 

o 

Unintentional? 

► 

7 

A 

The discussion was another case that Mr. D'Onofrio 


8 

testif ied 

against a person. 


9 

0 

Have you read the transcript of your testimony 


10 

yesterday 

? Have you looked it over? 


11 

A 

No, sir. 


12 

0 

You do concede to me that that is what you said? 


13 

A 

I might have £aid it in error, I don't know. 


14 

O 

Are you telling me the reporter made a mistake? 


15 

A 

I might have said it. I don't want to read it. 


16 

If it is 

there, I said it. 


17 

0 

And if you said it it wasn't true? 

. 

18 

A 

If it was an honest mistake, if I said it. 


19 

0 

If von said that yesterday it was an honest 


20 

mistake? 



21 

A 

I was there only concerned with Training With The 

s V 

22 

Pros. I 

was not concerned about the other case discussed. 


23 

Q 

Mr. Bonavia, just please, in response to hi3 


24 

Honor's admonition, listen to mv Questions and answer them 


25 

and don ' t 

volunteer, please, or we will never get finished. 
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2 

A T am not going to say I lied if I made an honest 


3 

mistake. 


' 4 

0 It was not a lie, it was an honest mistake? 


5 

A Right. 

' 


6 

0 Can you think of any other honest mistakes you 


7 

made yesterday? 


8 

A Yes, sir, between 1967 and 1969 I can think of 


9 

a lot of them. 


10 

Q Tell us now what other honest mistakes you made 



11 

yesterday. 



12 

A Will you let me tell you what honest mistakes 



13 

were made in that time? 



14 

0 No, sir, I am asking you what other honest mistakes 


15 

you made in the testimony you gave yesterday. That is 


16 

September 21th. 


17 

A You said at any other time. I said between 1967 


18 

and 1969 I made mistakes. 


19 

0 The mistakes you made between 1967 and 1969, as 


20 

I understand it, were that you were engaged in criminal 


21 

acts, isn't that right? 


22 

A Mo, sir. Could I answer this? 


23 

0 Just yes or no. 


24 

A No, I was not. 


25 

o You were not? 
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A No. 

0 Tn 1967 you testified yesterday that you committed 
perjury before the Securities and Exchanne Commission, wasn't 
that a mistake? 

A Under threat of my life or if I took the Fifth 
Amendment. I was not to talk because I was to go to 
jail voluntarily if I take the Fifth. 

Q But it was a mistake, wasn't it? 

A It is a choice of two evils. 

0 In 1969 you again committed perjury before a 

grand jury, didn't you? 

A Could I explain -- 

O Just tell me, did you or didn't you? 

A Thanks to Mr. Stoller, I did. 

O You did. 

And that was a mistake, wasn't it? j 

A As I see it now, yes. 

O Now I want to know in addition to this 

honest mi-. take as to - .'hether D'Onofrio was talking to the 
United States Attorney about Training With The Pros which 
you m-ade yesterday vou c~.n remember any other honest mistakes 
in the testimony that you gave in your direct examination 
yesterday? Can you think of any? 

A I didn't read the testimony yesterday. You asked 


\ 
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2 

me if I read it and I didn't see it. 


3 

Q Sir, as I understand vour testimony now, assuminq 


4 

that that was a mistake about the conversation of D'Onofrio's 


5 

cooperation in 1971., let's hear now when for the first 

| 

6 

time you learned that D'Onofrio was cooperatinq with the 


7 

Government? 


8 

A Sir, I have never really learned that. I can't 


9 

say that he is. I have heard it. I have heard he wasn't. 


10 

I heard that he was. 


11 

Again, I have beard that he wasn't. I don't know. 


12 

0 Well, I know you don't know but I want to know 


13 

when you heard about it for the first time. 


14 

A I don't remember. I heard he was and wasn't for 


15 

a lonq time. I have heard that they were suspicious 


16 

that he was. I have heard that he was not. I don't know. 


17 

I don’t know if he is now. I don't know what else I can 


18 

tell you. That is the truth. I don't know. 


19 



20 



21 



22 



23 



24 



25 
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O Before you qot the subpoena from the Government 
in October 1973, had vou ever been informed bv any of 
the people in this case, Mr. Frank, Mr. Stoller, Mr. Allen, 
Mr. Herbert -- had you ever been informed that Mr. D'Onofrio 
had become a full time informer for the United States 
Government with immunity from prosecution? 

A Yes, T heard — 

0 Did you listen to my question? 

A I can't say I was informed. I don't consider 

rumors information. 

o If Mr. Allen told vou that or Mr. Stoller or 
Mr. Frank, that would be just a rumor? 

A If someone said I heard that Mr. D'Onofrio is 
testifying for the Government, later somebody said we were 
wronq, he is not, we talked to him, he is not, the.' aqain I 
hear he is, I don't know. 

o I am referring to a document which is marked in 
this case as 3517-D. 

Do you remember appearino on October 20, 1973 
before a notary public in Rockford, Illinois, a lady 
named Marqie L. Karlson, a certified shorthand reporter 
and dictating a statement? 

A Yes, sir. 

MR. .GORKIN: October 20th? 
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MR. GOULD: That's when it is notarized, it says 

here. 

MR. SORKIN: I think in the beginning he savs he 
appears on October 29th. 

MR. GOULD: Mr. Gorkin, I can only read what 

it says here. 

TIIF. COURT: Gentlemen, is this really this 
important? Can't we move along? Whatever the document 
says, it says. 

MR. GOULD: What difference does it make? 
Apparently there is a mistake in the notarization. I don't 
know. 

THE COURT: I think we are doing entirely too much 
nitpicking. Let's go along. 

Q Did you give that statement on or about October 

20th? 

A I haven't any idea, sir, what that statement is. 

Q You have no idea? 

A I don't know what that means. 

Q Did vou say to this lady and swear to this state¬ 
ment, page 3, "Mr. Allen then assured me that if necessary 
he would appear in person to testify for me against Bank 
Hofmann since he knew it was the proper thing to do. 

He then went on to tell me that Mr. Dofrio," that means 
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D'Onofrio, doesn't it? 

A I am sure it does. 

q --"who is the promoter of Traininq With The Pros 
stocks, this is the stock of my complaint aqainst Bank 
Hofmann, had turned full time Government informer with 
full immunity"? 

A Yes, at that time, and he later called me and said 
that he found out that Ray D'Onofrio was a standup quy. 

He did not turn informer. Bo I don't know if he did or if 
he didn't. 

MR. SORKIN: I must object, your Honor. 

The initial question was before he qot the subpoena October 
1st. Even if the date is October 20th or 29th, it is still 
after he got the subpoena. 

THE COURT: Mr. Sorkin, I don't know what counsel 
has on his mind. I can't answer that. 

MR. COULD: That is unfair. I didn't ask him 
whether he made the statement before he qot the subpeona. 

THE COURT: I didn't say you did. I'm trying to 
respond to what I consider an unnecessary question. 

However, while we have had this interruption, 
can't we move on here? 

MR. COULD: I'm doing my best, your Honor. 

It's the volunteered responses which hold me up. 
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THE COURT: Fine, hut let's move on to some 
other subject. 

MR. COULD: I offer in evidence what has been 
marked as Government's Exhibit 35'17-D. I'm only interested, 
however, unless Mr. Sorkin wants the whole thinq in, in 
the part I read, page 3. 

MR. SORKIN: Your Honor, I would ask that the 
whole document be brought in. We have no objection and 
we will concede that it is what he said. 

THE COURT: He is entitled to offer what he wants 
to offer. If you feel you want to offer more, you can offer 
more later. Let's not waste time on that unnecessarily — 

MR. SORKIN: I have no objection. 

MR. COULD: Thank you very much. 

(Defendant Stoller Exhibit T for identification, 

received in evidence.) 

Q Mr. Bonavia, after you answered the subpoena, 

how many times did you appear at the offices of 
the United States Attorney? 

A I believe five times. 

0 Between October 1973 and yesterday you were there 
five times? 

A Yes, sir. 

O Anybody come out to Rockford to visit you? 
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A No, sir. 

Q When you appeared did you have your lawyer with 

you? 


A No, sir. 

Q Mr. Bonavia, as I understand your testimony yester¬ 
day, you appeared before the grand jury on December 11, 


1969. 


Do you have that date in mind? 

A Yes. 

Q Immediately after your appearance, I think on 

the same day you said, you had a meeting with D'Onofrio, 
correct? 


A Yes. 

Q In D'Onofrio's office? 

A Yes., sir. 

O And you told Mr. D'Onofrio in that meeting that 

Stoller had threatened to kill you if you didn't lie, 
correct? 


A Later in the meeting, yes, that he mentioned 
D'Onofrio's name. 

Q Yes. 

You told D'Onofrio that Stoller had said he would 
get D'Onofrio to kill you, correct? 

A Yes, both threats. 
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2 

o And D'Or.ofrio said that is ridiculous or something 


3 

like that? 


if 4 

A Yes, sir. 


5 

O V.’hat did he say to you? Did he explain to -- 


6 

A He said it was not true. I said, "He told me he 


7 

talked to you this morning." 


8 

He said, "I never talked to him today." 


9 

He said, "VTicn ho came today and called for an 


f 10 

appointment, it was the first time I talked to him." 


11 

He said, "It is not true, Joe, don't worry about 


12 

it. " 


13 

n That's what D'Onofrio said about -- 


14 

A He said, "I wouldn't do that to anybody. Forget 


15 

it. " 


16 

o D'Onofrio said to you he was not aoina to murder 


17 

you, correct? 


18 

A Yes, sir. 


1 19 

o And you accepted that? 


; 20 

A I did. I didn't have any guarantee. He didn't 


21 

give me an affidavit or anything. I did believe it. 


22 

O You didn't have a guarantee from Stoller that he 


23 

was going to get him to kill you? 


24 

A No, sir, but I believed that too. 


25 

0 You believed everybody, right? 
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A I believed everybody, you miqht say. 

Q After D'Onofrio told you that be wasn't qoinq to 
kill you, wasn't qoinq to murder you and you believed it, 
there was some talk about you ouoht to net a lawyer, 
rioht? 

A Yes, sir. 

O D'Onofrio was instrumental in findinq a lawyer 
for you, wasn't he? 

A He asked Mr. Duke -- 

O What? 

A He asked Mr. Duke and referred me to a lawyer 

who he said he didn't know and thev had no connection with 
and I did qo see that man. 

o Ar.d that was a Mr. Pat Wall? 

A Yes, sir. 

O And you went to Mr. Wall and, as vou told us 
yesterday, you told him the whole st>ry? 

A Yes, sir. 

Q Correct? 

A Yes, sir. 
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Q And then did Mr. Wall call the police and say 


that you had been threatened with murder? 


A No, sir. 


Q Did he say anything? 


A Mr. Wall told me there wasn't much he could do 


for me now. He says, "I wish you had come to me before." 


MR. S0RK1Nr Your Honor, I object. 


MR. GGULD: I think he waived the privilege. 


your Honor. 


MR. SORKIN: I understand. What is the relevance 


of what he tells Mr. Wall after he goes before the grand 


jury? There wasn't any testimony on that. 


MR. GOULD: If your Honor please, the man testifies 


that he committed perjury under threat and that he then went 


to a lawyer and told it to a lawyer, 


I don't have to explain in front of the jury what 


was available to counsel. 


THE COURT: I don't see, however, that necessaril 


it is that clear, that he has waived this. I do agree with 


Mr. Sorkin. I don't recall anything on direct as to 


what he told Mr. Wall. 


MR. GOULD: I think your Honor is in error, with 


all respect. Page 1548, He says he went to see Mr. Wall 


and I told him -- 
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2 

THE COURT: I have it, Mr. Gould. That is what 


3 

I have in my hand. Let me get to the page. T don't 


0 4 

want to wear you out talking here. 


5 

MR. SORKIN: Would your Honor look at just the top 


6 

of the next page. 


7 

THE COURT: That's right. That is what I am talkin 

J 

8 

about. I don't see that he went into what he said to 


9 

Mr.Wall. I don't think we should get into it here even 


i 

10 

if he is willing to waive the privilege. 


11 

MR. GOULD: All right. Your Honor is excluding 


12 

* 

it on the grounds he didn’t waive the privilege, as I 


i 13 

understand it. 


1 

1 14 

THE COURT: We can find out if he wants to. Then 


15 

I say to you what is the point? He can go on forever here. 


16 

MR. GOULD: I am sorry, your Honor. 


17 

THE COURT: You want to make — 


18 

MR. GOULD: I don't know of any other way to do 


19 

this other than the way I am doing it. 


20 

THE COURT: I suggest to you most simply and 


21 

practically, if you ask a man what he talked to his lawyer 


22 

about, and assuming the man is willing to waive the client 


(j 

^ 23 

privilege, I suggest to you that that is an endless — 


24 

MR. GOULD: I don't care what about he told the 


25 

lawyer or whether he waives the privilege. I am going to my 
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next question. Your Honor ruled. I am perfectly 

satisfied to proceed on that basis. I don't want him 

to waive any privilege. 

MR. SORKIN: Then I withdraw my objection. 

Q I want to knew whether your lawyer did anything 
about the fact that you had committed perjury before the 
grand jury in 1969. 

A I asked him if I could retract my testimony. 

He said that he would cheek into it and I never heard from 
him again. 

Q Never heard again? 

A No, sir. I paid him $5000 and that was it. 

Q You never saw him again? 

A No. 

Q You mean you went to see Mr. Wall the day after 
you had committed perjury before the grand jury -- 

A No, sir, the same day. 

Q The same day? 

A Yes, sir. 

Q You paid him a $5000 retainer, correct? 

A Yes, sir. 

Q You asked him if he could do anything about it, 
and you never heard from him again, is that the whole thing? 

A He said he would let me know. 
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0 And he never did let you know. Did he send you 
back your money? 

A No, sir. 

Q How long were you with him? 

MR. SORKIN: Objection. I don’t understand 
the relevance of all of this. 

A I didn't look at my watch. 

THE COURT: Just a moment. Sustained. You 
will disregard that. 

Sustained. 

Q At any rate, as far as you know, no effort was 
ever made to correct your testimony until 1974? 

A I can’t speak for Mr.Wall. I don’t know what 
he did. He might have put a lot of time in on it. 

0 You never heard from him again? 


him. 


A I don't know v/hat he did. I can't speak for 


Q In 1970 were you still afraid that somebody was 


going to murder you? 

A I was starting to grow up a little. I was 
always called an Illinois hick. The Illinois hick was 
not going to be bullied around by Stoller. I was going 
to tell the truth and tell it like it is. The little hick 
is not afraid any longer. 
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Q In 1970 were you afraid? 

A I was beginning to grow up mentally. 

Q And in 1971 were you afraid? 

A I was growing up more mentally. 

Q And in 1972 were you still afraid? 

A I didn't like any threats on my life. 


think anybody does. 

Q Were you still afraid in 1972? 

A In 1972 when I was told that if Training With the 

Pros comes to trial you are not to testify, and that is what 
I am doing today — I knew then that I was no longer the 
little hick that was going to be bullied by Mr.Stoller. I 
was going to tell the truth and tell it like it is. 

Q The thing you were afraid of was physical violence? 

A But I decided I was not going to be bullied any 


more. 


Q Mr. Bonavia, what you were afraid of was physical 

violence, correct? 

A Yes. 

Q You were afraid that Stoller was going to kill 

you or get somebody to kill you? 

A I am not afraid any more or I wouldn't be here. 

q I know. 

When did you become unafraid of him? 
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2 

A I don't know. I didn't mark the calendar. 

3 

Q Whendid the little Illinois hick develop into 

4 

the lion? 

5 

A That is Stoller's — 

6 

MR. SORKIN: I object to that. That is unnecessary 

C 7 

on Mr. Gould's part. 

8 

MR. GOULD: That is his words. 

9 

MR. SORKIN: He said h was still scared yesterday 

10 

when he testified. 

11 

THE COURT: Please, Mr. Sorkin. You object. 

12 

I think the jury can decide all of this without me sustaining 

13 

any objections to that. 

14 

Q You live in Rockford, Illinois, don't you? 

15 

A Rockford, Illinois. 

16 

Q What is the population of Rockford, Illinois? 

17 

A About 137,000. 

End 4 B 18 
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Q Now, sir, you said that from 1968 until some time 

in 1973 you had no access to any of the documents in your 

Swiss account? 

A Absolutely none. 

Q You didn't know what was going on in the account? 

A No. I signed documents for the bank and they woutLd 

mail them to me three or four times and Mr. Herbert never did 
do it. Mr. Stoller first promised me he would get them and 
then told me, "You can't even prove you have an account and. 
you can't prove you have Training With the Pros, and you 
better shut your mouth and that is why you are not getting 
your account." 

Q That is what he told you? 

A Yes, sir. 

MR. COULD: Would you mark this for identifica¬ 


tion, please. 

(Stoller Exhibit U was marked for identifica¬ 
tion.) 

Q Mr. Bonavia, I show you Stoller Exhibit U for 
identifion. Is that your signature on there? 

A It looks like -y signature. 

Q There is no reason to doubt it, is there? 

A No, sir, and I testified yesterday — 
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Q Just answer my question. I can’t cross-examine 
this man who keeps volunteering -- 
A It is my signature. 

MR. GOULD: — and then get criticized for taking 
too much time. 

THE WITNESS: It is my signature, but I testified 
to this document yesterday. 

THE COURT: Wait a minute, Mr. Bonavia. You should| 

( 

heed what we said earlier this morning. The system 
really works better if you just answer the question. 

THE WITNESS: Yes, that is my signature. 

Q Have you got any doubt about it? 

A No. 

Q It is your signature, right? 

A Yes, I signed it. 

Q Do you know what this paper is I am showing you? 

A No, I don't. 

Q Didn't you just identify this document yesterday? 
A I know what I signed on May 20. I made that 

statement. 

Q How do you know this is the May 20 document? 

A How do I know what? 

Q How do you know what I have shown you is a May 
20 document? 
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A It says May 20 on it. 

Q I didn't show you the whole document. 


signature. 


You showed me May 20, 1969. It is right above 


THE COURT: Please, Mr. Bonavia. Let's get back 


on the track, gentlemen. 

MR. GOULD: I am doing my best, your Honor. 

THE COURT: Well, I will assist you. However, 

I would suggest to you that rather than take up these volun¬ 
teering remarks I would be more helpful on your behalf if 
youwould let me insist that the witness respond. 

MR. GOULD: I will make every effort to do that. 

THE COURT: Good. Now we will go forward. 

Q Now, sir, did there ccme a time when you wanted 
to take some money out of your secret account in Switzerland, 
to wit, account #4318? 

A There came a time when I wanted to ta*e money out 
of my full disclosure account as a check mailed to me that 
I deposited in my bank. 

Q Didn't you get certain securities delivered to 
you in Rockford in 1971 out of the secret account 4318, 
just yes or no? 

A I don't know if it was 1971 or'72. I did have 
securities delivered to me in Rockford from my full disclosure 
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account. That was my instruction. 

Q Mr. Bonavia, 4 318 is the secret account, is it notj? 

A Yes. 

Q Not the full disclosure account. 

A Do you have the bank document? 

MR. GOULD: I must appeal to you again, your Honorj. 
THE WITNESS: Yes, it is my secret account. 

THE COURT: You can appeal to me again. Howeverj, 

I think the witness may be confused or if he is not I am 
confused. What is it you really want to know? Because the 
question now seems to me to be rather obscure and I want to 
support the witness if he is having the same trouble I am. 

Do you understand what he is asking you, Mr. 

Bonavia? 

MR. GOULD: I have asked him — 

THE COURT: Please. 

THE WITNESS: I believe he asked me if I asked., 
for the securities from my secret account. I asked for the 
se urities from my full disclosure account. 

MR. GOULD: I never asked a question remotely 

resembling that one. 

THE COURT: That may be. Now that we know he is 

as confused as I am, I ask you to put the question again. Aid 
may I suggest that it would help us all, including you, | 
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Mr. Gould, if you would stay at this very corner. I think 
there may be a slight hearing problem here. 

Are you having a little difficulty catching his 
questions when he turns his back? 

THE COURT: Come/up here, if you don't mind, sir, 
and let's see if that doesn't help us. Because I hear very 
well, but I haven't been able to hear some of your last 
questions, I tell you. 

MR. GOULD: Very well, your Honor. I am probably 
aging, you see. 

THE COURT: We all are. 

0 Mr. Bonavia, what was the number of your secret 
account? 

A 4318. 

Q Did there not come a time when you withdr -.w secur¬ 
ities from the secret account? 

A No, sir, I ordered them withdrawn from my full dis 
closure account. How the bank marked them in their records, 
I don't know. 

MR. GOULD: Would you mark this for identifica¬ 
tion, please. 

(Stoller Exhibit V was marked for identification.) 
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A Mr. Gould — 

Q I haven't asked a question, Mr. Bonavia. When 
I do you can respond to it. I will come back here so you 
can hear me and if you don’t hear me, tell me and just answer 
my questions. That is all I want to have from you. 

A Yes, sir. 

q you have testified that you had no communications 
whatever about your secret account, yes or no? 

A That's right. 

Q And I now ask you, did there not come a time when 
you requested the Bank Hofmann to deliver certain securities 
out of your secret account, 4318, to the American National 
Bank in Rockford, Illinois, yes or no is all I want. 

A It was Chief Consolidated Mining that was purchased 

and my full disclosure — 

MR. GOULD: I ask your honor to direct the witness 
to answer my questions. 


MR. SCRKIN: I thought he had. 

THE COURT: Mr. Sorkin, please. I really think 
four comments are not very helpful. I don't blame you 
aut, please, editorializing here is really superfluous this 

norning. 

Let's go back. We will all disregard this, 

Mr. Gould. We will have the question read back and Mr. 


< i 
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2 

Bonnvia, listen very carefully. 


3 

(Question read.• 


V 4 

A No. 


5 

Q I now show you Stoller Exhibit V for identifica¬ 


{ 6 

tion and I ask you if you did not receive a copy of that 


7 

letter on or about August 24, 1971? 


1 8 

MR. SORKIN: Did he receive a copy? 


9 

MR. GOULD: Yes, sir, that he received a copy of 


1 «> 

it. 


11 

Again, I just want yes or no. 


12 

A No, sir. 


l 13 

Q You never received a copy of that? 


14 

A No, sir. I received it in 1972 when I picked up 


15 

my account. 


16 

MR. GOULD: I move to strike that out, your Honor 


17 

I just want him to respond. 


18 

THE COURT: I know, Mr. Gould You made .. 


19 

yourself clear beyond a peradventure. I will strike it out 


20 

,Ve all understand that one. 


21 

Q Did there come a time, sir, when you were advised 


22 

by the American National Bank in Rockford, Illinois that 


( 

23 

according to our instructions certain securities had been 


| 24 

delivered to them by the Bank Hofmann for your acount, accou 

lit 

25 

of Mr. Bonavia, in the American National Bank? 
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A Yes, 


Q Then you knew that the securities had come out 


of 4318? 






( ■, 


A No, sir, Joseph J. Bonavia account. 

Q In other words, you knew that securities had come 
to the American National Bank and you knew what the securitie 
were, didn't you? 

A I purchased them in this country, paid for them 
by check in America and sent them over there. There is 
nothing secret about it. 

0 They were not in 4318? 

A They were not purchased by Bank Hoffman. I sent 
them over there as collateral. 


don't — 


THE COURT: What you are saying is that you 


THE WITNESS: I take back the 50,000 shares wire, 


I wired the money to them openly, not secretly. I had my 
bank wire the money to Bank Hofmann. There was nothing 
hidden or secret about it. It was to the Joseph J. B/n^via 


account. 


Where was the Joseph J. Bonavia account? 


The Bank Hofmann. 


Not 4318? 


I wouldn't wire money to a secret account, 
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IOIKV ' .'itNf H 1 *0 ’ 


>Ol(* 







1 


qb-9 


Bonavia-cross 


1705 


ft 

4 



5 

6 

7 

8 

9 

10 
11 

End 5A 12 
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Q Let ir.e understand what yoau are telling us here. 
YOu do know that there came a time in August 1971, I am 
suggesting that date to you, when certain securities came 
to your account at the American National Bank at 
Rockford, Illinois, for the account of Joseph Bonavia, 
correct? 

A Yes. 

Q And they came from Switzerland? 

A They first went to Switzerland and then back to 
Rockford, Illinois. 
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2 

0 

I think that is probably right. They first 




3 

went to Switzerland and then came back to Rockford. VThv 


1 

•w*. 

V 

4 

did they go to Switzerland? 



5 

A 

They were collateral. 




6 

Q 

Collateral on a loan over there? 




7 

A 

I didn't have a loan over there. 




8 

Q 

Why did you send them to Switzerland for collateral 

-> 



9 

A 

Because when they purchased Training With The 




10 

Pros they 

threw my account into debit. They weren't satis- 




11 

fied with 

the money account, they wanted to throw it in a 




12 

debit besides. 




13 

0 

Mr. Bonavia, at any rate, they first went to 




14 

Switzerland and then back to Rockford, Illinois, right? 




15 

A 

I bought the 15,000 — 




16 

0 

Yes or no is all I want from you. 




17 

A 

Yes. 


■ 


18 

Q 

:iow, sir, did the bank in Rockford advise you 




19 

that the 

securities had been received, yes or no? 




20 

A 

Yes. 


i 


21 

0 

How did they advise you? 


■ 


22 

A 

I signed a note for 74,567 which’I still owe. 

\ 

■ 


23 

Q 

TVnd you gave them certain collateral for that note, 




24 

didn'. t you? 

i 



25 

A 

These stocks. 

i 

i 

-~v 
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2 

Q You gave them collateral which included 22,600 


3 

sharers of Sensory Systems, Inc., riaht? 


( ✓ 4 

A No, I gave them ore than that. I had stock 


5 

transferred to my name. 


6 

0 Included in the collateral were at least 22,600 


** 

7 

shares of Sensorv Systems which you had in Switzerland? 


8 

A No, that is not true. 


9 

0 No? 


1 

A No. 


1 

11 

Q Do you remember what the collateral was? 


12 

A It was 70,000 shares of Chief Consolidated Mining. 


13 

) 

0 You are telling us now that they didn’t send 22,600 


1 14 

shares --by the way Sensory Systems is Training With The 


15 

Pros, isn’t it? 


16 

A Yes, sir. 


17 

0 We are talking about Traininq With The Pros. 


18 

A Yes. 


! 19 

o You are telling me now they didn’t send 22,600 


| 20 

shares to your bank in Rockford, Illinois? 


21 

A Sir, I don’t remember that they did. I remember 


22 

! / _ 

that it was 60,000 and 15,000 Chief and as I recall it when 


' 23 

I picked up my account in ’74 the certificates were in 


24 

that account. 


25 

O The 22,600 was still in the account? 
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account 
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That is the way T remember it. 

And you say they never qot to Rockford, Illinois? 
Not that I remember. 

You are confident that you never saw this paper. 
Exhibit V? 

Mo, sir. 

What is the name of the man who handles your 
in the bank at Rockford, Illinois? 

I don't know. Really, I don't. 

You don't know anybody at the bank? 

I know a Roy Lilliendahl. 

What is his name? 

President of the bank but he doesn't handle my 


O VTio? 

A Lilliendahl. 

O In 1971 who handled your account in the American 
National Bank in Rockford, Illinois? 

A I don't know who received this. 

0 I didn't ask you that. I want to know who 

handled your account. 

MR. SORKIN: I must object as to the relevance 
of all cf this. We seem to have left Traininq With The 
Pros vesterday. 
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MR. GOULD: We have not left Training With The 
rros, your Honor. This is the subject of direct testimony 
in this case. 

THE COURT: Look, I didn't say one way or the 
other. What I do say to both of you is that your editorial 
comments are totally useless from vour own selfish viewpoints 

MR. GOULD: I will try to refrain from them. 

I want to get an answer. 

THE COURT: Before you do that I want to interject 
something so I know the witness understands. 

Mr. Bonavia, he is attempting to find out if 
at this time, meaning by that 1971 apparently when this 
transaction took place, that you understand there was any 
particular individual in the bank there in Rockford who was 
handling your affairs? 

THE WITNESS: No, I don't. There are a lot of 
people in the bank. 

O when you negotiated the loan to which you have 
testified this morning with whom did you negotiate it in 
the bank? 

A Mr. Lilliendahl. 

0 How do you spell it? 

A It's a Swedish name. It's hard to spell. 

THE COURT: If you don't know, don't volunteer. 
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THE WITNESS: I don't know. 

O Have you got a transcript of the account, your 
loan account with the American National Bank during 1971? 

A Yes, sir. 

O Where is it? 

A In Rockford, Illinois. 

O And it is your testimony here that you did not qet 
into your account in the American National Bank in Rockford, 
Illinois in 1971, 22,600 shares of Sensory Systems from 
account No. 4318 in Switzerland, that is your testimony 
under oath here today, right? 

A I don't see how I could have. When I picked 
up my account we got to Stucki and I counted the shares. 

THE COURT: Mr. Bonavia, please, you already 
answered this in any event and I was just about to 
sustain an objection to that because it has been asked and 
answered. The record is clear, Mr. Could. Repetition 
is not going to serve your interests or those of your 
client. 

MR. COULD: Only to the extent — 

THE COURT: I meant it, you know I meant it 
and let's not argue about it. 

0 Now, sir, did you have an accour. at Dominick 
& Dominick in New York? 
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2 

A If Mr. Stoller did business there I had an account 


3 

there but I don't remember. 

c v 

4 

Q You never got any papers from them? 


5 

A I don't remember the name. If Mr. Stoller did 


6 

business there then the answer is yes. 


7 

O Mr. Bonavia, I onlv want what you know. Did you 


8 

or did you not, to the best of your knowledge, have an 

• 

9 

account at Dominick & Dominick in Mew York? 

1 

10 

A It is possible but I don't know. 

» 

11 

0 You mean you never heard of it before? 


12 

A I can't begin to name all the brokerage firms 

4 

13 

that Mr. Stoller took me to. 


14 

0 Mr. Bonavia, all I want you to tell his Honor 


15 

and the jury is whether you have any recollection 


16 

whatever of having had an account with Dominick & Dominick. 

\ 

17 

A I am not going to say I had an account there 

1 

1 

18 

when maybe I did not have. 

i 

! 

• 

j 

19 

THE COURT: In other words, you don't recall? 

{ • 

i 

i 

i 

20 

THE WITNESS: I don't recall. 

i 

t 

21 

THE COURT: Next cuestion. 

1 

t V 

22 

Q ^Did you ever communicate with anybody at Dominick 

! 

23 


| 

| 

& Dominick? 

i 

24 

A I do not recall. 


25 

o Did you ever at any time give instructions that 
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anv securities should qo from your account No. 4318 

into an account in Dominick & Dominick? 

A I sinned a number of things at the bank with 
promises of my documents. I don't know if I did or not. 

O What is your answer, yes, no or you don't know? 

A I don't know. 

O Have you ever been in the offices of Dominick 
& Dominick? 

A I don't rt call that I ever have. 

THE COURT: Please. 

Was the Dr. Stucki that represented you and 
arranged to have the Bank Hofmann documents delivered to 
you in '72? 

THE WITNESS: Yes, sir. 

THE COURT: He was your lawyer for that purpose? 

THE WITNESS: Yes, sir. 

THE COURT: How were they transported to this 
country? Were they mailed over by him, do you remember? 

THE WITNESS: The original documents were put 
in the Swiss court. He still has the stock certificates. 

I had him send the originals for the purpose «-f this trial 
and he is holding up the trial in Switzerland until the 
original documents can be returned to him. 

THE COURT: That is not really the thrust of 
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my question. My question is: 

Did he or someone else have them mailed to you in 

Rockford? 

THE WITNESS: No, sir. He made a call to the bank 
and arranged to have them give them to me. I went over and 
they refused. I went back to Dr. Stucki. He called and 
said he would come over with me. 

THE COURT: You nersonallv picked them up in 

Zurich? 

THE WITNESS: Personally at Bank Hofmann and I 
took them back to Dr. Stucki's office and left them there. 

THE COURT: How did they get across the Atlantic? 
That is what I want. 

THE WITNESS: Sir, the certificates are still 
in Zurich in the court. 

THE COURT: You have said that. These documents 
which have been produced here in our trial, how did they 
get back here? 

THE WITNESS: I had Dr. Stucki first send me photo¬ 
stats so that I could file an amended return. 

THE COURT: He mailed them? 

THE WITNESS: Yes. I had him mail me the originals 
for the purpose of this trial. 

THE COURT: He mailed those things, the originals 
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or Zeroxos or whatever in our marvelous societies we can 
have everything, he mailed those all to you in Rockford? 
THE WITNESS: Yes, sir. 

THE COURT: Good. 

THE WITNESS: Yes, your Honor. 

THE COURT: Anythinq else, Mr. Gould? 

MR. GOULD: Yes, vour Honor, I am far from 

finished. 


17 

18 
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Q In 1971 did you borrow approximately $200,000 
from the bank in Rockford on the securities that came from 
Switzerland? 

A I borrowed $200,000 to pay for them. 

O Did you borrow -- just yes or no. Did you borrow 
200,000 odd dollars from American Dank in Rockford in 1971? 

A I don’t remember v/hether it was '71. I would say 
yes, approximately that time. 

O And the security, the collateral for the loan, 
was the securities that came from Switzerland; isn’t 
that rioht? 

A Yes, they have the securities. 

MR. COULD: Would you mark this for identification. 


please. 


(Defendant Stoller Exhibit W marked for 


identification.) 

Q Mr. Bonavia, I show you a paper which has been 
marked as Stoller Exhibit V7 for identification. It is 
addressed to you. 

Did you ever get that letter? 

A Yes, sir, I qot this letter. Can I explain it? 

Q No, I didn't ask you to explain it. I just want 

to know whether you got it or not. 

A No, sir, I picked it up in Zurich. It is 


V 
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2 

totally false, for no to deduct from my income taxes and 


3 

I did not use it. 

t 

,'V 

\ 

4 

THE COURT: Mr. Bonavia, please. 

5 

A It is a false document. 


6 

THE COURT: That may be. That is not the question. 

■ 

7 

The lawyer is entitled to ask you questions as he sees fit 


8 

unless the Government objects, you see. If there is some¬ 


9 

thing you want to brina out, Mr. Gorkin can brinq it out 


10 

later. 


11 

I think if you understand that — whatever you 


12 

may regard Mr. Gould’s demeanor to be, he has the right 


13 

to ask proper questions. You see. He has a right to 


14 

limit them. 


15 

You or others may criticize the system, but that 


16 

is the way it's pretty much been for quite a few centuries 


17 

now, and perhaps it isn't pleasant, I admit. 

► 

18 

Mr. Gould, may I suggest, while we are dealing 


19 

with this problem, if you want him to identify this. 


20 

can we do it so that we can again get -- 


21 

MR. GOUI.D: I'm going rinht back. I just want 


22 

to show him something, your Honor. 

( V 

23 

THE COURT: Fair enough. You are entitled to 


24 

do that. 


25 

0 Did you get this letter on or about December 
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30, 1070 in the mail? 

A No, sir, it was typed up for me at Bank Hofmann 
and given to me to use for income tax purposes, which I 
did not use. 

O It was delivered to you physically -- 
A By Mr. Ballmer at his desk. 

O Mr. Stoller wasn't there, was he? 

A Mo, sir. 

O Just you and Mr. Ballmer? 

A Mr. Marshman was there. 

Q Who is Mr. Marshman? 

A I don't know. He is an officer of the bank. 

O But Stoller wasn't there? 

A No, sir. 

O And Allen wasn't there? 

A No, sir. 

O And Frank wasn't there? 

A No, sir. 

O And this letter was cooked un, was it not, between 
you and Mr. Herbert? 

A It was offered to rr:e by Mr. Ballmer. I.t was 
not cooked up by me. He said "I have something for you 

that can be a benefit to you and your taxes." 

I took it uo and I did not use it. It was a false 
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2 

document, and I wanted it. 


3 

o You wouldn't use a false document, would you? 



A I can prove that I didn’t use it in mv taxes. 


5 

O I see. 


6 

You had nothing to do with its preparation? 


^ 7 

A No, he said, "This will help you in your loss 


8 

in Training With The Pros, that you can deduct this from 


a 

your taxes." 


10 

0 And you took it and vou carried it back to the 


li 

United States with you? 


12 

A Yes, sir, and I took it right to Mr. Sorkin, 


13 

showed him what happened. 


14 

0 You did take it right to Mr. Sorkin? 


15 

A When I went to see -- the first time I saw Mr. 


16 

1 

Sorkin. 


17 

Q You never met Mr. Sorkin until three years after 


“ 18 

you got this letter? 


19 

A What is *he date on the letter? 


20 

MR. SORKIN: He just said when he first met me. 


21 

MR. GOULD: I must say, your Honor, I know 

1 

22 

my cross examination is extremely protracted and may be 

i 

V 23 

boring to some people, but one reason for it is the assistanc 

: 

5 

24 

we have been getting on it. 


25 

THE COURT: Just a minute. Are you referring 

t 
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to Mr. Sorkin's comment? 

MR. COULD: Yes, sir, which is extremely — 

THE COURT: Gentlemen, I have suggested many a 
time to both of you that your editorializing on both sides 
is of no consequence whatsoever, as you well know. 

Again, we have wasted 60 seconds on this point which 
I tried to make clear to you for davs now. 

Q Mr. Donavia — 

THE COURT: Just a moment. I think now is a 
suitable time for the morning recess and we will try to 
get ourselves sorted out in the interim. 

Ladies and gentlemen of the jury, it will be 15 
minutes this morning. Counsel please remain. 

(Jury leaves courtroom.) 

THE COURT: 7 u can step outside, Mr. Bonavia, 
and stretch your legs. 

(Pause.) 
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2 

THE COURT: Gentlemen, you wish to go up and 


1 

3 

see Judge Metzner. There are three things I want to observe 

• 

/D 

v 

1 am not going to repeat this again. 


5 

First to you, Mr. Sorkin. You can be as outrage 

d 

6 

or as unhappy or whatever as you want to be, but I insist 


* 

7 

you have to do this for your own self and keep it to yourself 

• 

8 

If you wish to object, object. I am not obliviou 

3 

9 

to what is goiing on here, and I insist that I not be given 


10 

a lot of educational rhetoric which you really mean for the 


I 

jury, I suppose. 


I 12 

The jury also, gentlemen, is not stupid either. 


13 

They have had enough of all this. It is clear by now that 


14 

they aren't impressed by any of this. 


15 

Side bar comments, sotto voce comments and hand 


16 

ringing about what another lawyer is doing doesn’t impress 


17 

juries after they get used tp us. They are used to us now. 


‘ 18 

no doubt at all. 


l 19 

I say to you, Mr. Gould, I will support you with 


! 20 

this witness if you will stop insisting on picking up when 


!- • 

he does volunteer. You can’t have your cake and eat it, tc 

O. 

f 

22 

ft 

If you want a yes or no and when it is called for, I will 


| ( > 23 

support you. When he makes a voluntary statement, you 


24 

then have a tendency to 3eize upon that. 


25 

It has got to be one thing or another. I am not 
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impressed by this either. I don't like to interrupt the 
lawer's cross-examination no matter how idiotic I may think 
it is. That is not my business. What is my business is 
not to be caught in the middle by these comments of both of 
you. That seriously is my business. 

MR. GOULD: What I have objected to, your Honor, 
is that the kind of comments Mr. Sorkin has made -- 
THE COURT: I agree with you. 

MR. GOULD: -- are calculated to interfere and 
obstruct my cross-examination. 

THE COURT: I have igreed with you on that, sir. 

I have made it plain in front of the jury. I believe it is 
childish. I think the jury knows it. That doesn't — 

MR. GOULD: Four times this morning, your Honor, 
there have been deliberate obstructions. 

THE COURT: Mr. Gould, I have intervened for just 
this reason. Don't talk to me like I was a school boy. I 
just interrupted this trial in order to make the point you 


are making. 


Now, repetitions, I told you before, are not 
helpful to you or your client. 

Now, please, I know you are upset. You know me 
well enough to know that I don't have to be lectured to 
or talked down to by you or anybody else. 
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MR. GOULD: I don't intend to. 

THE COURT: Of course you don't intend that. 

Don't do it. I have had it made plain here that you object 
and I don't blame you. I am also objecting to something 
you do, and that is you insist that I back you up and get an 
answer directly. I agree with that. But don't seize his 
little volunteers to take off from there and then say, "What 
about that?" Then you leave this Court right squarely in th3 
middle. 


MR. GOULD: I think your Honor is absolutely 

right about that. I will try to avoid repetitions of it. 

I simply point out, when a lawyer in a case like 
is involved in cross-examination which is directed at the 
credit of the witness — 


tii 


THE COURT: I said I support you on that. 

MR. GOULD: Thank you very much. 

THE COURT: I can't do anything else. My own 
views of your cross may be quite different, but I support you 
even when I don't think you are doing very well. 

I will dr the same for Ira Sorkin and the same 
for Sidney Feldshuh. 

I must say, gentlemen, wo are not being very 
professional in the way we have been going this morning. 

It doesn't benefit any of you. I know that you don't mean 

H I 


! 
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2 

this. I am fond of you all. In your most wretched moment 

s 

3 

I am fond of you. 


4 

Let's get down to better moments. You go upstair 

3 

5 

and see the Judne. 


6 

(Recess.) 


7 

(In open court; jury absent.) 


8 

MR. GOULD; I am sorry, your Honor. We had a 


9 

delay before Judge Metzner. 


10 

THE COURT; Have you made peace? 


11 

MR. GOULD: We have made our peace. We discovere 

d 

12 

we went to public school together. He discovered. I don't 


13 

know that that reflects any great credit on either of us. He 


14 

remembered that we had an algebra teacher who never referred 


15 

to me as anything but Mr.Baseball, which was a reflection 


16 

on my mathematical scholarship. 


17 

(Jury present.) 


18 

MR. GOULD: Would you give me Government Exhibit 

3A 

19 

please . 


20 

MR. SORKIN: Yes, sir. 


21 

Q Mr. Bonavia, you have previously identified in 


22 

this case Government Exhibit 53A, do you recall it? 


23 

A Yes, sir. 


24 

Q Do you remember signing it? 


25 

A Yes, sir. 
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Y ou will note, will you, sir, that in this paper 


which is instructions to the Bank Hofmann to open the secret 
account, 4318, right? 

A Yes, sit. 

Q You will note that it contains the following 

language, "I hereby request your bank to retain until furthei 
notice any letters, documents, statements of account or 
deposits concerning me." 

Do you remember that? 

A Yes, sir. 
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Q Now, sir, did you ever, from 1968 on, write 
a letter to the Bank Hofmann requesting the accounts? 

A I wrote — 

Q Just yes or no, please. 

A Yes. 

Q When did you write the letter? 

A From 1968 through 1969 I wrote 10 or 12 letters. 

Q You wrote what? 

A Ten to 12 letters. 

Q Do you have copies of those? 

A No. 

Q -Where are they? 

A Bank Hoffman. 

Q Where are the copies of the letters? 

A I don't have copies. 

Q When you picked up your materials from the Bank 
Hofmann in 1972, did you get the letters that you sent them? 
A I asked and they refused to give them to me. 

Q They refused, did they not, to give you any docume 


nts 


at first? 


A Yes. 

Q But your lawyer did get copies of all the documents? 
• A They said they did not have to give my instructiors 
to the bank. 
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Q Then is it the fact, sir, that you did not keep 
a copy of a single letter that you wrote to them? 

A No, sir, I never kept a copy. 

Q Do you know what was the actual office that Mr. 
Herbert had with theBank Hofmann? 

A He told me he was executive vice-president in charje 
of foreign accounts. 

Q When you sent these letters to him requesting 
information about your accounts did they go to his attention? 

A Yes, sir. 

Q And he never responded to the letters, is that 
correct? 

A No, sir. 

Q And you saw him a number of times between 1968 

and 1972, did you not? 

A When he did not respond to my letters I started 
going over there, yes. 

Q nd you asked him why he wouldn't respond to your 

letters, did you not? 

A Yes, sir. 

Q What did he tell you? 

A He told me Stcllef was in charge of the account 

and unless Stollex approved of it he couldn't show me anything. 

Q Was that in a conversation in which you and he 


SOUTH*: RN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NFW YORK. N.Y. CO 7-4500 






1 


qb-3 


Donavia-cross 


1727 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


participated? 

A We usually wound up in the second floor in a small 
conference room. It wasn’t an office. 

Q You knew, did you not, that Mr. Herbert was not 
the senior officer of the bank, didn't you? 

A No, sir, he represented himself as as executive 
vice-president in charge of foreign accounts. 

Q You knew there was somebody over him, didn't you? 

A I asked to see -- I asked Mr. Mr. Munchman and 
Mr. Ballmer and they told me that Mr. Herbert was the man in 
charge of foreign accounts. 

Q Did you tell either of those gentlemen that you 
had demanded copies of youi accounts and that Herbert wouldn 
give them to you? 

A Yes. 

Q What did they say to that? 

A They said I would have to see Mr. Herbert. 

Q They wouldn't help you, right? 

A No, sir. 

Q And from 1568 to 1972, did you demand of Stoller 

that he give you the accounts? 

A Yes, I did. 

Q And he refused? 

A He said he would get them and if I might add this 
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2 

Q 

Yes. 


3 

A 

After the Training With the Pros problem, he 


4 

told me that I couldn't even prove I had an account or had 


5 

Training 

With the Pros, and I would never be able to. 


6 

Q 

At any rate, you asked Stoller and he didn't help 


7 

you? 



8 

A 

That is correct. 


9 

Q 

Did you ever write a letter to Mr.Stoller asking 


10 

him to yet you copies of the account? 


11 

A 

I s:av/ him nearly every week. 


12 

Q 

What is that? 


13 

A 

I saw him nearly every week. 


14 

Q 

That is not my question. Did you ever write him 


15 

a letter? 


16 

A 

I don't know if I wrote a letter or not. It is 


17 

possible 

and it is possible I didn't. I don't know. 


18 

Q 

Do you have a copy of a single document thatyou 


19 

wrote to 

anybody, the bank, Stoller, Allen, anybody, request- 


20 

ing information about your Swiss accounts? 


21 

A 

Checks, that is all I have. 


22 

Q 

Did you ever notify anybody connected with the 

\ 

5 

23 

Swiss Government that the bank had refused to give 

' 

24 

you information about your own account? 

1 

1 

25 

A 

In 1972, yes. 

l 

i 
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2 

Q Whom did you notify? 


3 

A Dr. Stucki handled that. 

V s ' 

i~ V 

4 

Q Do you have a copy of a letter that Stucki wrote 


5 

to the Swiss Government? 


6 

A I don’t have any of his correspondence. 


7 

Q Do you know that he wrote to the Swiss Government? 


8 

A He told me he did. 


9 

Q Did he show you a letter he had written to them? 


10 

A . I can’t read German, so it wouldn't make any 


11 

difference. 


12 

Q Do 1 take it your answer is that you never saw 


13 

a letter that anybody wrote to the Swiss Government? 


14 

A I saw letters but I can't identify them since they 


15 

are all in German. 


16 

Q Your principal checking account was in the Americ 


17 

National Dank in Rockford , is that correct? 


18 

A Yes. 


19 

Q Did there come a time when there was a transfer 


20 

of funds from the American National Bank of Rockford to the 


21 

secret account, 4318? 

/ 

22 

A All of my transferred funds went to Joseph J. 


23 

Bonavia account. How the bank handled it, I don't know. 


24 

Q I am asking you, sir, did you not, on or about 


25 

August 23, 1971, instruct the American National Bank of 
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Rockford to send $74,507.50 to the Bank Hofmann in Zurich? 
A Yes, sir. 

Q You did? 


A Yes, sir. 

Q Did you not instruct them to credit that to the 
account 4318? 

A No, sir, I instructed them to credit it to Joseph 
J. Bonavia account. 

Q Where? 


A In B.^nk "Hofmann. 

Q Did you find out that it had been credited to the 
Joseph G. Bonavia account? 

A In 1972 when I picked up my records, if I recall, 

I believe it had been credited to the 4318 account. I am 
not sure of that. 

MR. GOULD: Would you mark this for identification 
(Defendant Stoller Exhibit X was marked for 

identification.) 

Q Are you telling us now that you instructed the 
bank to credit it to the Joseph Bonavia account, but you fou 
out that it had been credited to he secret account 4318? 

A I said it possibly could have been credited to 
the secret account. I don’t know how the bank handled it. 
There were a volume of documents that high. I can’t 
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remember every one of them. 

Q Well, sir, I will show you the document marked 
Stoller Exhibit X for identification. You have a copy of 
that in '72, do you not? 

A The bank — 

Q Just answer me whether you got it or not. 

A Yes. You asked me if it went into a numbered 

account and it did. 

Q It did. You know now that the money that went 
out of your account from the American National Dank and Trust 
Company of Rockford went into the secret account 4318, right? 
A Yes, I know that now. 

Q You didn't know it then, you are telling us? 

A I sent it to my own personal account. 
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0 Do you have a copy of the instructions vou qav: 
to the American National Rank? 

A No, sir, but I wouldn’t toll American National 
Rank I had a secret account. I think that makes sense. j 

n You don't have a copy of your instructions? That: 
is all I want to know, yes or no. 

A I have a copy of the note for $74,000 which 1 ’ 

still owe. 

n Now, sir, did there come a time in 1909 when 
$87,000 was transferred from the American National — 
excuse me. I will withdraw that mjestion. T have made 
a mistake. 

Tn July 1909 did you know that $87,000 was trans¬ 
ferred from your secret account, 4318, to the disclosed 
account? 

A No, sir. 

0 Vou learned that in 1972, did vou not? 

A Yes, sir. 

O And you knot/ now that $8 7,000 was moved from the 
secret account to the disclosed account, correct? 

A If you have those documents there, vcs. 

0 Don’t you remember that? 

A Mo, I don't. I don't have anv knowledge of it.. 

MR. GOULD: Mark this, please. 
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O And don't the disclosed accounts shov/ that on 
June 30, 1969 there was moved into the disclosed account 
$87,000 from the secret account? 

A Your Honor, after 1968 when I opened the numbered 
account I not no records from either account, a trap door 
had closed. I didn't have any information. 

o Mr. Honavia, are you tollinq us now that vou 
didn't qet transcripts of the disclosed account? 

A Mot after 1968, I did not. 

0 Did you ask for them? 

A Yes. 

n And they wouldn't wive you your own disclosed 


account? 

A I was promised over and over,again in Mav 20, 1909 
I siqned a document that if I would sion they would be 
in the mail in a week and thev didn't come. 

O Did you object to anybody about that? 

A Yes. 

0 From 1968? 

A '69. 

o Have you not a single letter that you wrote to 
the Hank Hofmann requesting information? 

A Would you like the answer I qot? 

0 No, sir, I want to know if you have a letter. 
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A No. 

0 Did you evur write them and say, "I dicin'too t 
the monthly accounts vou promised me"? 

A Over and acre in, many times. 

MR. .'ORKTN- I an noinq to object, your Honor. 

THE COURT: To what? 

MR. SORKIN: Renetition, your Honor. I thouqht 
we had qone over this. 

THE COURT: I would nqree with you, I thin): wo 
have covered it adequately and I hope we are qoinq on to 
somethinq else. 

0 Did you file tax returns in 1968? 

A Yes, sir. 

Q And in 1969? 

A Yes, sir. 

0 And in 1970? 

A Yes, sir. 

O And in the tax returns didn't you toll us yesterday 

that you reoorted the transactions in the disclosed 
account? Just yes or no. 

A I transferred evrrythinq that I received from 

Bank Hofmann I reported, yes. 

0 How did you ' w if you didn't net statements of 
the disclosed accounts what transact ions you had? 
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Bonnvia -crons 
I had no way of knowinq. 

Bo how did you put them in your tax returns? 
What I know, what T had. 

0 What did von have? 

A I had a trading slip in 196R. i reported the 
tax on that. I never not any trading slips after that or 
any documents. 


0 When you made up vour 1969 tax return did you not 
tell us yesterday that you included therein all income that 
you got out of the disclosed account? 

A I — 


0 Yes or no. 

A Any profits, yes. 

0 how did you know what profits you had if you 
didn’t heave the account? 

A I didn't know hut if I sent nonev over there 
and had it sent back 1 knew that was not profit. 

0 You near, you disclosed profits but vou didn't have 
any accounts? 

A If I sent money over there and had it sent back 
that was rot profit. I had no knowledge of any profits 
or losses. 


How did you file them in your 196 9, 1970 and 1 <> /] 
tax returns if you didn’t know what profits you had? 

A T filed everything that T knew and had documents 
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for. 

O What documents did you have for the disclosed 
account when you filed your tax returns? 

A Absolutely none. 

0 How did you refer to them ia your tax returns? 

A There were no transactions. I had no way of 
knowing that there was. 

0 So that you did not report to the United States 
Government any transactions in the disclosed accounts? 

A Yes, I did, from 19f>5 ough 1968. I testified 
to that and I didn't get any documents after that. 

O Mr. Ponavia, did vou or did you not tell me yester¬ 
day in cross examination that you reported the transactions 
in the disclosed account to the United .States Government 
on a current basis in 1968, '69, '70 and '71? 

A I said from 1965 to 1968 when I got documents 
from the bank I reported it. When T don't have any I can't 
report it. 

0 So the answer now is that in your '68, '69, '70, 

'71 returns you did not report transactions in the dis¬ 
closed accounts? 

A I did not know of anv transactions ~ntil 1972. 

O So you didn't report them? 

A But I immediately started filing an amended 
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return. T did not report something I didn't know. I 

didn't know of any transactions. T had no documents. 

T can't report something T don't know, when T did know my 
•accountant immediately started preparing amended returns. 
Trior to my receiving a subpoena -- 

O You didn’t file an amended return until 1971, dicin' 

ycu? 

A As soon as I got — 

O Yes or no. 

A Yes, in 1974. 

0 You had all of your documents in '72, didn't 

vou? 

A They were in the Swiss courts. 

O You didn’t have access to them? 

A Mo, sir. 

0 At anv rate, f’.r. Honavia, the fact is you did 
not report the transactions in anv Swiss account, disclosed 
or undisclosed, for the years '68, ’69, '70 and '71? 

A Leave '68 out of that. For the year '69, '70, 

'71 and '72 I reported every transaction that I had 
knov/lcdge of. 

0 Did you report the profit on Franklin Mint? 

A Yes, sir. 

O All of it? 
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2 

A 

Everything that they nave me. They cave me 


3 

the slip 

showing over 5109,000 profit and I reported it. 

V 

4 

I paid the tax on it. 


5 

0 

You remember I showed you Stoller Exhibit X for 


G 

identification. 


7 


Are you telling us that this money, this $71,507 


8 

was intended for your open account, the disclosed account? 


9 

A 

Yes, sir. 


10 

0 

You are sure of that? 


11 

A 

Yes, sir. 

1 

J 

12 

0 

And you didn't find out until '72 that it 


13 

went into 

4318, correct? 


14 

A 

That is when the next time I got documents. 


15 

0 

Rut you didn't get the documents in '72, did vou? 


16 

A 

Yes, I got them in 1972. 


17 




18 




19 




20 



1 

i 

21 



i 

22 



•C 

f 

23 



t 

> 

24 




25 
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2 

O 

Didn't vou tell us a little while aqo t.hev were in 


3 

a Dwiss 

court and you didn't have access to then? 

• •. 

\ 

4 

A 

I turned them over to nv attorney and they went 


5 

to tho Swiss court. 


6 

o 

Lot me see. Maybe I'm confused. In '72 all of 

’ 

7 

tho documents on tho disclosed account were delivered to youi 


8 

attorney 

, correct? 


9 

A 

Yes. 


10 

0 

And vou knew that he had them? 


11 

A 

Yes. 


12 

O 

And all of the documents on the secret account 


13 

were delivered to your attorney? 


14 

A 

Yes. 


15 

O 

Isn't that riqht? 


16 

A 

Yes. 


17 

0 

In '72? 

• 

18 

A 

I think all of them. 


19 

Q 

What month in '72? 


20 

A 

March. 


21 

0 

In March '72. 


22 


And then you say you didn't have access to them 

c 

23 

because 

they were put into court, is that riqht? 


24 

A 

Yes, sir. 


25 

O 

Do you couldn't prenare amended returns until 
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two years later? 

A Dr. STucki thought they would be out in six month: 
Through delays and hearings it was longer and the thing 
was still not settled. lie petitioned the Court to have the 
documents sent here for this trial and they have to go back 
to Switzerland. 

0 Didn't he have copies of them? 

A He didn't feel that photostats are what they 

needed. 

0 So you never saw them until '74, is that right? 
"ever laid eyes on them. 

A I saw them in his office. 

0 In *72? 

A Yes, I was very interested to see what happened 
in the account. Vie went through them. 

0 As I understand your testimony, everything 

that went on in the disclosed account was being kept secret 
from you, correct? 

A After 1968, yes. 

0 That's right. 

If it was being kept secret from vou, will you 

tell me why you kept putting money into it? 

A My account was in debit. Mr. Stoller and Mr. 
Allen advised me that they guaranteed the debit on the 
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2 

account. 


3 

I said, "You took the money so vou nut it back." 


4 

Mr. Stoller convinced me that they had a place 


5 

to put the stock, that Herbert had worked it out. 


6 

If ho cruld move his account to another bank, they would 


7 

take the stock and if I would pay the debit, he would have 


8 

it cleared out in a v/eek. I bel ieved him. I paid the 


9 

debit and he didn't clear it out. 


10 

n So we have it then you knew nothinq whatever 


11 

about what was qoing on in your disclosed account, correct? 


1 12 
| 

A No, sir. 1 didn't even know Mr. Stoller quaranteed 


13 

the debit. 


14 

Q Just yes or no. 


15 

A No, sir. 


16 

o You didn't know what was goinq on? 


17 

f 

A No, sir. 


18 

Q And then Stoller or Allen or somebody told you 


19 

you had to put money into it, riqht? 


20 

A Yes. 


} 21 

O And you put the money into it? 


22 

\ ( ' 

A No, I resisted for a long time. 


si.' 23 

0 But you did put the money into it, didn't you? 


24 

A When I thought they were qoing to take the 


25 

stock out of mv account, I did, with that promise. 



SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 



KOI E Y * I'JAHf NTW TURK *1 < l> > 4S#I) 







• 



i 

gwrf 4 Bonavia-cross 174 J 


2 

0 You didn't even know what stock was in there, did 


3 

you? 


>i 4 

A Thov had told me. 


5 

0 So the fact is that in 1970, '69 and in '70 


6 

and in '71 money moved from your account in Rockford, 


7 

Illinois into the open account, you say, rinht? 


8 

A With the agreement that Traininq With The Pros 


9 

would he taken out of my account. 


10 

w So for three years vou kept putt inn fresh monev 


11 

into the open • account, you say, on a guarantee that you 


12 

had from them, riqht? 


13 

A I had — 


14 

0 Just yes or no. 


15 

A The money v/asn't all one way. I had money sent 


16 

to me, a check. I deposited it in my bank. 


17 

Q You didn't know v.’hat it was for, did vou? 


18 

A It was money I had sent over there. 


19 

0 You sent money and you qot money? 


20 

A Yes. 


21 

Q You didn't know what the money was for, you didn't 


22 

J 

know whether it was profit or your own monev comino hack? 


V* 23 

A I found out through Mr. Stoller and Mr. Allen that 


24 

there were profits in the account from 196R that I didn't 


25 

have any knowledge about. I said T wont that money. 
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O 

*» 

Part of 

it I qot. T wns told inv account was in debit 


3 

by Mr. 

Stoller. I found out later it was not in a debit. 

' f 

1 

O 

Mr. Honavia, you are tolling us that for '68 and 


5 

'69 and 

*70 and '71 you never saw a niece of paper on any 

' 

6 

of your 

accounts in Switzerland? 


7 

A 

From '69 on -- 


8 

0 

Just yes or no. 


9 

A 

You keep including '68 and '69 -- 


10 

o 

Let's take '<9, '70 and '71. You never saw a 


11 

piece of paper? 


12 

A 

No, sir. The bank wouldn't show them to me. 


13 

O 

You didn't know what you owned? 


14 

A 

No, sir. I -- I verbally was told by Mr. Allen 


15 

and then Mr. Stoller -- 


16 

0 

Mr. Honavia, vou will save us all a lot of time 

* 

17 

if vou 

just answer my questions. 


18 


You did not know what securities were in it, did 


19 

you? 



20 

A 

Other than verbal discussions, no, I didn't 


21 

know. 


J 

22 

O 

You did not know what money was in it? 


23 

A 

Other than verbal discussions, I did not know. 


24 

n 

You did not know what was profit and what was your 


25 

eouity 

in it? 
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A No, sir. 

O You hadn't t.he faintest idea about those things, 

correct? 

A I what? 

O You hadn't any idea about it. 

A Only what Mr. Allen told mo and what Mr. Stollcr 
would later admit to. 

0 I see. 

During that period you kept sendina fresh monev 
over there from the iiccount in Roc): ford, correct? 

A On Trainincj With The Pros I only sent the 
$74 ,000 to cover the debit from when he put the monev in, 
with the agreement th.it I would have my money back in full 
in one week. That was all. There wasn’t a flood of 
monev going over there. 

o You are telling us now you sent money to cover 
a debit in the disclosed account or the undisclosed 
account? 

A It was to cover a debit on Training With The 
Pros with the agreement that thev had it sold for the 
$400,000 that they owed me. 

0 In the disclosed account or the undisclosed 

account? 

A F.ither one. 
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Didn't you know? 


No, tho bank was mixinq it up. Either one. 
Wh’. i bank was nixinq it up? 


Hank Hofmann. 


0 I soe. 


Then you onlv found out in '12, you say, that 
the rnonov went into the secret account, the money you sent 


over? 


A Yes. 

0 But you did find that out? 

A Yes. 

o You found that out in Mr. Htucki's office when 

you looked at the papers? 


O The first time, the first time — 

A I didn't know where the bank had credited it to. 

O Now, sir, in 1968 do you remember how much inonev 
you qot from your disci -sod account, out of it? 

A Yes, sir. 

O How much? 

A I was told that I had approximately $100,000 

profit in Franklin Mint and that was in line with the salo 3 

slio that the bank sent me. 

I asked for t.hc $100,000 and I qot it in 1908. 
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O Didn't you qet $200,000 --- 

A Jerome Allen told me there was much more money 
than Phil Stoller told me. 

He said, "Phil Stoller is lyina to you. Frunlin 
Mint sold for more money than that." 

I demanded $200,000 and Philip Stoller said 
I didn't have it. 

He said, "It will throw your account in a debit, 
but I can qet it for you." 

Jerome Allen said, "He is lyinq. There is more 
than $200,000 there." 

He had him send me a check for 6200,000, but I 
had sent Franklin Mint over there, that T had bouqht 
in this country and paid for in this country. 
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Q 

did you 
A 
Q 
A 
0 
A 
Q 

you? 

A 

Q 

that in 
A 
Q 
A 

$100,000 profit in 1963, and I reported that. 200,000 was 
money I had sent over there. 

Q How do you know? 

A Decause I sent 13,500 shares of Franklin Mint 
to Dank Hofmann that was purchased here in this country. 

Q Is it your testimony, sir, that you have told 
the Government about all of your secret accounts? 

A I filed an amended return — 

0 No. Excuse me a minute. Just answer my question 
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Mr. Donavia, all I want to know is how much money 
get out of your Swiss account on January 9, 1969. 

I got — 

Tell me, do you know? 

I got $200,000. 

Check for $200,000? 

Yes. 

That is all I asked you. Y ou did get it, didn't 

Yes, sir. I deposited it in my bank. 

I didn't ask you that, did I? And you rejx^rted 
your 1969 income tax? 

No, sir, it was not profit. 

How did you know it wasn’t profit? 

Decause my sales slips on Franklin Mint showed 
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Is it your testimony today that you have told 
the Government about all of your Swiss bank accounts, every 
single one? 

A Yes, sir. 

Q Good. Did you tell them about one called Wagon 

Wheel? 

A Never heard of it. 

Q You never hoard of an account called Wagon Wheel? 

A No, never heard of it. It is the first time I 

ever heard the name. 

Q But you say you told them about an account at 
Bank Weiderman? 

A Yes. 

0 The Hope account? 

A Yes. 

Q Do you knot/ somebody in Switzerland named Arnold, 
Ted Arnold? 

A Ye?, sir. ile is at Bank Weiderman. 

Q Did you open an account with Mr. Arnold at the 

Bank Weiderman? 

A Yes. 

Q One or two. 

A One. 
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Q Do you remember a meeting with Mr.Arnold 
at the Stanhope Hotel in 1971? 

A I net with him at the Stanhope Hotel. I don't 
know the date. 

Q Do I understand it to be your testimony, sir, that 
you never ordered any shares of Training With the Pros to 
be bought? 

A No, sir, I didn't. 

MR. GOULD: Would you mark this for identification, 

please. 

(Defendant Stoller Exhibit Z was marked for 
identification.) 

Q What was the code name on your secret account? 

A Barbin. 

Q I show you this paper which is Stoller Exhibit Z, 
and I ask you if you wrote the words Barbin and the date 
which appears under iv? 

A Yes, sir, that is my writing, but I never remembei 
signing anything like this. To the best of my knowledge, 

I did not. I gave full, instructions not to. 

Q But that is your writing there, isn't it? 

A What is the date on it? 

Q Come on, Mr.Bonavia. I want to know, is that 

your writing there? Yes or no. 
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A Yes. 


0 And you signed that paper, didn't you? 

A I signed the paper, but not the writing above it. 

0 You mean you signed a piece of paper with that 

word Harbin, with the date and the v/riting above it — 

A I signed many things. 

MR. GOULD: I offer it in evidence. 

MR. SORKIN: No objection. 

A I have no knowledge of signing that. 

MR. SORKIN: Your Honor — 

MR. GOULD: No objection, right? 

MR. SORKIN: Yes. I think Mr. Gould will 

concede — 


MR. GOULD: I am going to show it to the jury. 

A I can — 

0 Nobody asked you anything. 

(Defendant Stoller Exhibit Z for identification 
was received in evidence.) 

(Mr. Gould read from Defendant Stoller Exhibit 
7. in evidence to the jury.) 

Q TV t was your secret account, wasn't it, 4318? 

A Yes, sir. 

Q And you signed the paper, didn't you? 

A I signed the paper, but I didn't see any v/riting 
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2 

above it. I don't remember that. 


3 

Q Do you ever remember signing a piece of paper in 


4 

the middle — 


5 

A I signed a lot of papers with Bank Hofmann with th 


6 

promise they would send me my documents in a week if I 


7 

signed it. 


8 

Q Do you remember signing this paper with nothing 


9 

above it? 


10 

A T signed a lot of piec os of paper that were in 


11 

triplicate. I did for Mr.Stoller. He would say — 


12 

Q I am just asking you a question, Mr. Bonavia. loo 

k 

13 

at this paper,Stoller Exhibit 7. 


14 

Is it your testimony today that when you signed tli 

a 

15 

word "Barbin" with your secret account number on it, there 


16 

was no typing on it? Is that what you are telling this jury 

7 

17 

A Sir, I would like to see the original of that. 


18 

Q Did you hear my question? 


19 

A I don't ever remember signing that and I say I did 


20 

not sign a document with the instructions to buy Training 


21 

With the Pros. 


22 

Q I see. So it is a foigery, somebody else put 


23 

the words? 


24 

A No, it is my signature underneath. 


25 

Q Thank you. 
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A I don't know who wrote what is up above it. 

MR. GOULD: I have no more questions. 

THE COURT: Mr. Feldshuh. 

CROSS-EXAMINATION 
DY MR. FELDSHUH: 

Q Mr. Donavia, on March 27, 1974, your attorney, Mr. 
Cannariato, received a letter from Mr. Sorkin. On your 
cross-examination you understood that this letter contained 
an arrangement with the Government v/ith respect to your¬ 
self and yourself being prosecuted for an alleged criminal 
violation of income tax. 

You recall that, don't you, sir? 

A My certifies public accountant tell one if I volun¬ 
tarily filed amended returns, there is no prosecution, 

I 

that the letter is meaningless. 

Q Sir, addressing you to the last paragraph of that 
letter, you recall, do you not, and I ask you to look at it, 
please — I now quote: 

"In view of the above disclosures by Mr. Honavia 
and his willingness to cooperate" — you see those words, 

sir? 

A Yes. 

Q I take it, sir, that starting March 27, 1974, and 
thereafter you still have that will ness to cooperate, is thal 
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right? 

A I am not going to be bullied any more, I am going 
to tell the truth anil tell it like it is. 

Q Sir, your,till have the willingness to cooperate? 

A That is cooperation, I guess. 

Q All right. Now, sir, with respect to Mr. Frank, 
you never knew Mr. Frank in 1967, did you, sir? 

A No, sir. 

0 You never spoke with Mr.Frank in 1968, did you, 

sir? 

A Not to my knowledge, no, sir, I didn't. 
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2 

Q The fact is, according to your testimony , the 


3 

first time that you spoke with Mr.Frank was in December 


4 

of 1969, isn't that right? 


5 

A I believe that was the first time. 


6 

Q And your first contact with him was merely by way 


7 

of a voice, isn't that right? 


8 

A Yes, sir. 


9 

Q And it was in that telephone conversation, about 


10 

which you testified yesterday , that Mr. Frank -- I will 


11 

withdraw that. 


12 

Will you tell us again, please, in December 


13 

of 1969 when you picked up the telephone from Mr.Stoll or 


14 

what did you say to Mr. Frank and what did Mr. Frank say 


15 

to you? 


16 

A I don’t remember the exact conversation, but it 


17 

was to the extent that you are going to go down there and tet 

ti 

18 

fy and not to mention Training With the Pros — 


19 

Q will you speak up a little bit. I have a 


20 

hearing impediment and if you don't speak up I won't hear yoi 

• 

21 

A The conversation was to the effect to not mention 


22 

Training With the Pros and not to mention Swiss accounts, 


23 

to not get us any trouble with Swiss accounts. 


24 

Q And he used the words "did not get us into 


25 

trouble," sir? 
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A Yes. 

Q You remember that word "us"? 

A Yes, I do. 

Q Particularly that word? 

A Yes. 

Q There is no question in your mind about this? 

A Because — 

Q You testified a moment ago that you don’t remembe 
the exact conversation. You do remember the word "us"? 

A I never knew thennor do I know now if Mr.Frank 
ever had a bank account there and that "us" rang a bell in 
my mind that he might have a bank account there. 

Q Sir, did you ever know then or do you ever know 
now as to whether Mr.Frank had any of the Training With 
the Pros stock? 

A No, sir. 

Q You didn't know that either? 

A No, sir. 

Q When you testified on your direct examination, 

did you not, that with regard to moneys allegedly being 
charged against your secret account in connection with your 
purchases of Training With the Pros, that those moneys 
were being divided among whom, sir? 

A Sir, I don't know. 
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0 You don't remember? You don't remember your 
testimony, sir, to his Honor and the jury -- 

A I was told it was Allen, D'Onofrio -- Stoller, 
Allen and D'Onofrio , but I don't know. 

Q Stoller, Allen and D'Onofrio. And no one else? 

A I don’t know of any others and I can't say where 

it went. I don't have my bank records to that effect. 

0 Forgetting the bank records and recalling your 
testimony, you didn't hear at any time, did you, that any 
of that money was going to Mr. Frank, isn't that the truth, 

A That is true, I never heard that. 

0 In this telephone conversation which was shortly 
before December 11, 1969, was it not? Do you remember the 
date December 11? 

A It was some time in the early part of December. 

Q Keep your voice up. 

A It was some time in the early part of December. 

It was either the day of the testimony or two weeks before. 

Q And that was December 11, 1969. That was the day 
when you appeared before the grand jury in this courthouse, 
that right? 

A Yes, sir. —- 

q Then, sir, in connection with that appearance 
in that telephone conversation, you have given us all of the 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SC.UARE, NEW YORK, N.Y. CO 7-4580 





I' 


/ 




• 


1753 


i 

qb-4 Uonavia-cross 


2 

telephone conversation, have you not, sir? 


3 

A Yes, sir. 

Vi 

4 

Q In that telephone conversation Mr.Frank didn't 


5 

tell you to lie, did he? Did he say lie, perjure yourself? 


6 

A Me told me v/hat not to say. 


7 

0 Me told you, you claim, what not to say. hut 


8 

he didn't tell you to lie, isn't that right, sir? 


9 

MR. SORKIll: I am going to object. I think that 


10 

is for the jury to decide. 

I 

11 

Q Did Mr.Frank -- 

1 

i 

12 

THE COURT: Just a moment. 

i 

» 

13 

THE WITNESS: I don't know -- 


14 

THE COURT: Mr. Bonavia, the lawyer for the 


15 

Government is objecting. Hold up so we can sort ourselves 


16 

out. 


17 

The question, it seems to me, has been posed twice 


18 

t think what the lawyer wants to know is: Did he use the 

■ 

19 

words lie or perjure yourself, is that right? 


20 

MR. FELDSHUH: That is right. 


21 

THE WITNESS: Ni, sir. 

$ 

22 

THE COURT: Did he use those words as best you 

1 

23 

can recall? 


24 

THE WITNESS: No, sir. 


25 

MR. GOULD: Could I be excused for two or three 
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Ho na v i a - c r o s s 

minutes? 

I have an urgent telephone conversation. I 

will leave 

Mr. Robinson here. 


THE COURT: Yes, sir. 

Q 

Sir, prior to 1969, this occasion, you had heard 

about the Fifth Amendment of the Constitution of the United 

States, had you not? 

A 

Yes . 

Q 

As a matter of fact, in 196?, when you testified 

to the Securities and Exchange Commission you were advised 

by the representatives of the Securities and Exchange Com- 

mission — 


A 

Yes, sir. 

Q 

-- that you need not answer on the ground that 

you might 

incriminate yourself, you heard that at that time, 

didn't you 

, sir? 

A 

Yes. 

Q 

So that by the time you sf>oke with Mr .Frank on 

the telephone in December of 1960 you were fully aware of 

your right 

not to speak, isn't that correct? 

A 

Yes, but I was \ven no choice on that uy Mr. 

Stoller. 

That wasn't the whole story. 

Q 

Hut you were a'v.re of that right, is that right.-’ 

A 

Yes, sir. 

0 

And it was in that telephone,as you reported it, 
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that Mr.Frank said bo you, "Why don't you take the Fifth 
Amendment," do you remember that? 

A Yes, he did. 

Q Me said that to you? 

A Yes, he did. 

Q So that as far as you were concerned you had a 

choice to do that or not, isn't that right? 

A Yes, but that was later discussed not with Mr. 

Frank. 

Q It was not discussed with Mr.Frank? 

A No, sir. 

Q You knew Mr. Frank was a lawyer at that time? 




A Yes. 

Q And he mentioned those words to you and you under 
stood him as coming from a lawyer? 


A Yes, sir. 

Q The very next contact you had with Mr. Frank, 

according to your testimony, was after you testified to the 
grand jury, is that right? 

A Yes, sir. 


Tell me, sir, where was that meeting? This is 


\ 


December 1969. Where was it? 


Excuse me. 
Sir? 
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THE COURT: Do you want a glass of water? 

THE WITNESS: Yes, your Honor. 

MR . FELDSHUH: I have some water here, your Honor 

THE COURT: He is getting some for him. Thank 


MR. FELDSHUH: All right. 

Q ARe you all right, Mr. Bonavia? 

A Yes. ; 

0 May I proceed? 

A I think I can make myself be heard. 

Q Okay, sir. Sir, in the course of your testimony 
you told his Honor and the jury that you didn’t take the 
Fifth Amendment because you thought you would go to jail, 
isn’t that right? 

A Yes, Mr. Stoller told me I would. 


sir? 


Q Do you remember ever taking the Fifth Amendment, 


On a couple of items I think I did. 


Q I am sorry? 

A On a couple of items I did. 

MR. FELDSHUH: With your Honor's permission, 1 
think we will wait for a minute. 

THE COURT: Yes. 

Q All right, sir? 
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A Yes. 

Q Now, sir, when you went before the grand jury in 

December of 1969, you decided to testify, as you did, 
because you did not choose to take the Fifth Amendment, isn't 
that right? 

A Yes, because I was told -- 

Q Keep your voice up, please. 

THE COURT: The answer is yes. Next question. 

Q Sir, do you remember this question being asked 
of you and you giving this answer, and T am now referring to 
3517A, which is a transcript of your testimony to the grand 
jury on December 11, 1969, at Page 76: 

"Q Is it your answer that you don't know whether you 
have an account any more at the Forget Company? 

A My answer is that I refuse to answer that question 

on the Fifth Amendment." 

Do you remember being asked that question and giving 

that answer on December 11,1969? 

A Yes, sir, I took the advice given to me on that. 

Q You waited up to Page 76 of the transcript to 

take the advice. You had changed your mind at that tine 
about taking the Fifth Amendment, is that right? 

A Yes. 

Q You changed your mind. 
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A Yes. 

Q I was asking you before, sir, where did you mere 
Mr.Frank in December of 1969 after your grand jury testimony? 

A I believe it was in his office. I think I have 
only •■•at Mr.Frank three times. I believe it Was in his 
office. I am not sure. It might have been at East 60th 
Street. 

Q You are not sure whether it was in his office 
or not? 

A I amnot sure, but I have only met him three times. 
Q Don't you remember your testimony just the day 
before yesterday on your direct testimony? 

A Yes, I think it v/as in his office. 

Q You said you were in his office. 

A Yes. 

Q That is right up on the top of your mind? 

A Yes, sir. 

0 This ’ ->• an event that occurred in 19 69, right? 

A Yes, sir. 

Q Do you know what building Mr. Frank's office was 

in? 

A I think it was on East 44th ftreet or West 44th 
Street. 

Q Either east or west? 
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2 

A 

I don't know. I went there with Mr.Stoller. 



3 

Q 

When you met with Mr.Frank, as you say, was any- 

k 


4 

body else 

in the room? 



5 

A 

No, I don't remember anyone else there. 



6 

Q 

Nobody else was in the room? 



7 

A 

We stopped and picked Mr. Allen up or met him 



8 

in Mr. D'Onofrio's office after we left there, so I don't see 



9 

how Mr. Allen could have been there. 



in 

Q 

Let me understand, sir. In Mr. Frank's office 



11 

you saw Mr. Allen was there? 



12 

A 

No, I am sure he was not. I don't recall. 



13 

Q 

There was only Mr. Stoller, Mr. Frank and your- 



14 

self, is 

that right? 



15 

A 

That is the way I recall it. 



16 

Q 

And no one else? 



17 

A 

k ight. 

► 


18 

Q 

Nov/, si>-, tell us what Mr.Frank said to you cn 



19 

that occasion. 



20 

A 

He asked me how the testimony went and what some 



21 

of the questions were and what I answered, what my answers 

l 


22 

were. 



23 

Q 

It was a rather casual conversation, wasn't it? 



24 

A 

Yes. 



25 

Q 

Very casual. How long did it take? 
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A Oh, iv. wasn't long. I would say we were there 
about a half hour. 

Q That is all? 

A Yes. 

Q And when you came into the room you were introduce 

by Mr.Stoller to Mr.Frank, is that it? 

A I think I was. I don't believe I had met him 
before. I don't recall exactly. 

Q In this casual conversation can you tell us the 

words that Mr.Frank used? 

A Oh, what was said, how did you answer it. 

Q That was about it? 

A Yes, that was about it. 

Q Outside of this casual meeting in 1969, when 

was the next time you saw Mr.Frank? 

A Sir, it was in your office. 
q I am sorry? 

A I was in your office. 

Q You were in my office, is that right? 

A Yes. 

Q Do you remember when you were in my office, sii? 

A Let me count back. Approximately in the fall of 

1971. 
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Q It might have been in 1971 or '72? 

A Yes, I was there to see you about my son. 

Q I will ask you a few questions about your son 

because your son had been mentioned here. 

A Mot that son. 

Q This is i different son, I see. You have two 
sons, do you not, sir? 

A Yes, sir. 

0 One son's name is Paul? 

A Yes, sir. 

Q It is the fact, is it not, that Paul wanted to go 

to law school? 

A Yes, sir. 

Q As a matter of fact, he wanted to go to Harvard 
Law School, is that correct? 

A Yes, sir. 

Q And in 1971 you spoke with me on the telephone, 
did you not? 

A Yes, sir, and you were very kind to me. 

Q You asked me if I would recommend to the Harvard 

Law School that he be admitted as a student there? 

A Yes,sir. 

Q I asked to meet your son, didn't I? 

A Yes, you did. 
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Q In our conversation we didn't talk anything about 
Training With the Pros, did we? 

A No, it was never mentioned. 

0 Nothing at all? 

A Nothing except my son. 

Q Other than your son wanted to go to Harvard I,aw 
School. 

A Yes. 

Q Then there came a point in time where you do knew 
I met your son in Minneapolis? 

A You were kind enough to call me and tell me you 
were going to see your family in Minneapolis and it might he 
closer for my son to come there and he went up there and you 
were more than kind and courteous and helpful to him. 

Q Okay, sir. That was in 1971. 

A Yes, sir. 

Q After that you came to our office You knew 
your son had dinner with me and my family, is that right? 

A Yes. 

MR. SORKIN: I object to the relevancy cf this. 
THE COURT: It is already out by the time you 

objected. 

MR. SORKIN: I don't know where he is going — 

THE COURT: I say he already answered by the time 
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2 

you objected and he is going to something else. 


3 

Q 

You say you came to the office in 1971 and you 

.1 

•1 

visited 

me, is that right? 


5 

A 

Yes, sir. 


6 

0 

In that visit you thanked me for the efforts I 


7 

undertook -- 


8 


MR. SOP.KIN: Objection. 


9 


THE COURT: Yes. 



10 


MR. FELDSHUli: T will withdraw it. 



11 


THE COURT: Let's get to something else. 



12 

Q 

On that occasion you met Mr.Frank? 



13 

A 

As I was leaving your office his door v/as open 


14 

and I briefly stopped in and said hello. 


15 

Q 

You said hello and passed the time of day? 


16 

A 

I Oon't think I was there five minutes. 

.4 


17 

Q 

There wis nothing said about Training With the 



18 

Pros at 

all? 


19 

A 

Nothing. 


20 

0 

Sir, when for the first time did you tell anybody 


21 

about this telephone con. sation allegedly taking place in 


22 

December of 1969? 

-«L 

23 

A 

Oh, it was du. g the questioning, probably July, 


24 

I would 

say, of 1974, but I am guessing at that, gradually 

• 

25 

during 

the questioning. 
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Q July of 1974? 

A I only answered questions and not volunteered 
anything so T had to wait for the question to be asked . 

Q However, the subject matter in July of 1974 was 
Training Withthe Pros, wasn't that one of the subjects that 
was discussed? 

A Yes, sir. 

Q So between December of 1969 and July of 1974, a 
period of upwards of five years, as you see, you had never 
mentioned this telephone conversation to anyone, had you, 
sir? 

A No, sir. 

Q And you had never mentioned — 

A It was 1969, that's right. 

Q 1974 . 

A Yes. 

Q And you had never mentioned about the alleged 

meeting in Mr. Frank's office in 1969 to anyone? 

A No, sir. 

Q So we take it that it is correct that you are 
now giving your recollection as to words used almost six 
years ago, is that a fair statement, sir? 

A Yes. 

Q That is a fair statement, isn't it, sir? Right? 
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A Yes, sir. 


Sir, you asked me what was said in the conversatio 
and I think we only discussed the testimony. 

Q I am sorry, sir. I am missing you. 

A You only let me answer as far as the testimony. 
Training With the Pros was brought up in that conversation. 
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O Are you finished? 

A I asked what was going to be done about the 
Training With The Pros put into mv account and Mr. Frank 
said, "Stick with this man," pointing to Mr. Stoller, 

"He is the best promoter in New York and he will net vour 
money back in Training With The Pros. Do what he says." 

As we were walking out a comment was made that, 
"You know, Mr. Herbert is going to be president of the bank 
pretty soon and we will all make a lot of money," and 
we said goodby. 

O It is correct that a few minutes ago when I asked 
you if this was a casual conversation you said it was 
and now you suddenly remember this additional stuff? 

A In regard to the testimony. 

MR. SOR'KIN: Objection. 

THE COURT: Just a moment, gentlemen. I think 
there may be a hearing problem here. I believe, Mr. 

Ponavia, you are trying to tell us again about what was 
said in Mr. Frank's office in December '69 after you went 
before the grand jury, right? 

THE WITNESS: Yes. 

THE COURT: I think Mr. Feldshuh was still talking 
about the 1971 meeting about Harvard haw School and your son 
Paul, isn't that right? 
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MR. FFLDSHUM: I bon your Honor's pardon but 
I think T was referring to '09 and vou understand my questio 
did you, as addressina your mind to 1969? 

THE WITNESS: Yes. 

THE COURT: All right. 

O Mr. Bonavia, without reportinq aqain the conversa¬ 
tion in Mr. Frank's office, it is the fact that you didn't 
discuss anything about that meeting or toll anybody 
about it until July 3 9 7 4 , isn't that right? 

A That is correct. 

o So that if the word "us" was different, then 
it would change the sense of your testimony? 

MR. SORKIM: Objection. 

THE COURT: Sustained. 

0 Mr. Bonavia, vou remember Mr. Frank particularly 
using the word "us"? 

A Yes, because I thought that was tellino me he had 
a Swiss account which I don't know if he had or has or 

not. 

o He told you in that conversation that he had a 
Swiss account? 

A I interpreted that as saving or meaning that he 
had a Swiss account and I know nothing of anv Swiss account 
he had or has or ever bad. 
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MR. GOULD: 


I lost part of his answer. All l was 


trying to do is get it read back. 

(Answer read.) 

TIIF. COURT: Can we move alonq? 

0 That was your interpretation., you didn't hear it? 

A I didn't hear it. I don't know if he had an 


account. 

Q This was your interpretation? 

A The "us" I. remembered because of that, yes. 

0 July 1974, did you meet with Mr. Sorkin? 

A Yes. 

O You also met with Mr. Doonan at that time? 

A Yes. I don't know if he was there at that time. 

At various times Mr. Doonan was present. 

O And it was there that you brought up for the first- 
time this business about Mr. Frank? 

A I was asked about Mr. Frank. 

Q You also had a meeting with Mr. Sorkin, did you 
not, in February of 1974? 

.4 

A I probably did. I don't remember exactly. 

0 It is a fact is it not, that on a certain Sunday 

in February 1974 you spent three hours talking with Mr. 
Doonan and Mr. Sorkin, do you remember that, sir? 

A Yes, I do. 
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o And you were discussing all ymir affairs, ware 


you not? 


f 


A I was answering questions. 

0 Questions that they posed to vou at that time? 

A Yes, sir. 

Q For a full three hours? 

A Yes, sir. 

Q And it is the fact, and it is correct, that it wasn't 
until July of 1974 that you mentioned Mr. Frank? 

MR. SOP.KIN: I object. This has been asked 
a number of times. * 

THE COURT: I think that is the real point, and wo 
will drop it. 

MR. FELDSHUH: May I have a moment, your Honor? 

THE COURT: Yes. 

MR. FFLDSHUH: Will you mark these please 
Defendant Frank's next letters for identification. 

THE COURT: Do you wish them marked seriatum? 

MR. FELDSHUH: Individually, sir. 

(Defendant Frank's Exhibits K, L and M marked 

for identification.) 

0 Mr. Honavia, I show you Defendant Frank's Exhibit 
K for identification and I ask you to look at it, sir. 

Could you tell mo, is that your signature? 


r i 
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A Yes. Can I see the rest of that? 

Q Just a minute, please. 

I show you, sir, Defendant Frank's Fxhibit ’ 
for identification and I ask you, sir, is that your 
siqnature? 

A Yes, sir, it is. 

O And I ask vou, sir, as to Frank's Exhibit M for 

identification, is this your siqnature? 

A Yes, sir, it is. 

MR. FELDSIJUIl: I offer Exhibits K, L and M in 

evidence. 

MR. SORKIN: Is he just offering the siqnature 
or the exhibit? 

MR. FELDSHUH: I am offering the exhibit. 

MR. SORKIN: I don't think there is a proper 
foundation laid. 

THE COURT: If you want to ask any questions on 
voir dire, you may. 

MR. SORKIN: I do. 

VOIR DIRE EXAMINATION 
BY MR. SORKIN: 

Q Mr. Donavia, let's take K. Did you type out that 
agreement or write out that aoreement? Tf you didn't, 
who did? 
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it as has been permitted to defense counsel heretofore. 
Let's settle down. 

What is next? 

O Did you prenare that agreement? 

A I did not prepare this document. This appears 
to be my signature. I would say it is my signature 
but I don't ever recall this typing above it. It is n.y 
signature and Truest Dal liner of Bank Hofmann. 

0 I show you b, would you look at that please, 

Mr. Bonavia. Did you prepare that document? 

A No, sir, T didn't prepare the document. However, 
I signed it with mv knowledge. 

THE COURT: In other words, you remember signing 
the document with those contents? 

THE WITNESS: Yes, sir, it was M&H Studios. 

THE COURT: All right. 

0 Would you look at M, Mr. Bonavia. 

Do you remember signing this document with the 
letter M above it? 

A Yes. I would like to explain this when T have 
the opportunity. 

0 You will get the opportunity. 

MR. SORKIN: I have no objections as to L 
and as to M. However, I do object as to K. 
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THE-COURT: Mr. Sorkin, before, we henr anything 

ffrom either of these lawyers for the defense may I point 
out that a few moments ago Mr. Could went through this 
with a similar problem where he identified his signature 
only. 

Do you remember that? 

MR. SORKIN: That is correct. 

THE COURT: You didn't obiect to that. 

MR. SORKIN: We have a reason for not objecting 
to that, your Honor. We want that document in evidence. 

THE COURT: I wonder. We can't be playinq games 
hero continua iiy. 

MR. SORKIN: I understand that. 

THE COURT: Let me see these documents again. 

I want to see all of them. 

What you are sayinq is that you object to K, 
Frank's Exhibit K for identification, but you don't object 
to L and M, correct? 

MR. SORKIN: That is correct, your Honor. 

THE COURT: I am going to overrule your objection 
to K. However, in so saying or so ruling I recognize 
that you have every right to bring out even further than 
has already been brought out that the witness doesn't 
recall ever having seen the contents of the document 
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though he identifies his signature. 

(Defendant Frank's Exhibits K, L and M received 
in evidence.) 

MR. FF.LDSHUH: May I read these exhibits to the 
jury, your Honor? 

THE COURT: You certainlv may. 

(At this point Mr. Feldshuh read Defendant Frank's 
Exhibit K in evidence to the jurv.) 

MR. FEI.DSHUH: Will you concede A/0 means "Also 

of"? 



MR. 

SORKTN: 

Yes. 

0 

Mr. 

Donavia, 

you testified that you turned 


all of your records to the Government, didn't you, concerninn 
TWP, your relationship with Dank Hofmann? 

A Yes, sir. 

0 With regard to this agreement of May 27, 1971, 

*■ 

wasn't this one of the papers you turned over to the 
Government? 

A I don't know if it was in there or not. I don't 
know. Mr. Gorkin or Mr. Doonan or one of the attorneys 
would have to -- 

0 You believe you turned it over? 

A I turned over everything that Dank Hofmann gave 

me. 
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2 

0 

With respect to your business experience if yon 



3 

signed an 

agreement certainly you would ask for a copy of 

i 


4 

it, would 

you not, sir, to keep in your files? 



5 

A 

Bank Hofmann would never give me a copy. 



6 

I argued 

and insisted to them many times and they said no. 



7 

0 

Even with respect to an agreement which bound you 



8 

A 

Hot the — 



9 

o 

Let me finish my question, please. 



10 


Which bound you to the risk of a sellout of 



11 

your account if you didn't maintain a sufficient amount. o£ 



12 

money in 

it, even that agreement you didn't ask for a copy 



13 

of? 




14 

A 

Ho, sir, I had no copies. 



15 

Q 

Did you ask for a copy before you signed it? 



16 

A 

Yes,sir. 



17 

0 

Did you get a copy before you signed it? 

t 


18 

A 

They told me they don't get copies. 



19 

Q 

Do you remember that you made this agreement 



20 

on May 27 

, 1971 in Zurich? 



21 


MR. SORKIN: Objection, alreadv asked and 

L 


22 

answered. 



23 


THE COURT: Yes, I agree. 



24 


MR. FFLDSHUII: Your Honor sustained that objection? 



25 


THE COURT: Y..-S. 
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O Did you ha'vj a discussion with anvone concci n i nq 
the subject matter of Defendant Frank's Exhibit K on or 
about May 27, 1971 before you sinned it? 

A T can't see what it is. 

O Here you are, sir. 

MR. SORKTN: A discussion with Frank? 

MR. FET.DSH1IH: Anyone. 

A I don't recal l discussinq this v;i th anyone. 

o Fvcn seeinq this today doesn't refresh vour 

recollection, other than the recoqnition of your sionalure 
on here? 

A Yes, I don't recognize the typing. 

(At this point Mr. Feldshuh read Defendant Flank's 
Exhibit L in evidence to the jury.) 

° Mr. Honavia, with regard to Fxhibit T., didn't 

you turn that over to Mr. Sorkin when you delivered the 
papers? 

A If Dank Hofmann gave it to me he has it, yes. 

O And you gave it to him? 

A Yes. 

(At this point Mr. Feldshuh read Defendant 
Frank's Exhibit M in evidence to the jury.) 

O Did you sign Exhibit M in Zurich on May 27, 1971? 

A Yes, sir, 1 did. 

SOUTHERN DISTRICT COUNT REPORTERS, U S. COURTHOUSE 
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0 And you romoir.bor as of that date authorizinq 
15,000 shares of Sensory Systems, also Training With The 
Pros -- 

A Yes, sir. 

0 to bo put into your account -- 

A That was not the agreement. There was an agree¬ 
ment on ' iis. I did sign this letter, yes. 

o You did sion this letter? 

A Yes, but with an agreement that was to 
be executed that day. 

THE COURT: What did you understand this Sensory 
Systems to mean? Everybody seems to aorcc and you agree 
that it meant Training With The Pros but what was the use 
of that name all about? 

MR. GOULD: It changed names, your Honor. 

THE COURT: T am sure you can tell me but I an 
not asking you. I am asking Mr. Bonavia. 

What did you understand? 

THE WITNESS: Just to change the name of the 

company. 

THE COURT: Who told you about that? 

THE WITNESS: Mr. Stollor. 

THE COURT: When did he tell you? 

THE WITNESS: I don't know when they changed the 
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nnmf!. 

THE COURT: It must have been, judqinq from those 
documents that Mr. Foldshuh is askina you about, sometime 
before Mav 20th or thereabouts of '09, rioht? 

MR. FELDSIIIJH: No, sir. This document is May 

27, 1971. 

THE COURT: I beq your pardon. I don't have a 
copy but I don't know. 

I stand corrected, '71. Forqive me, Mr. 

Bonavia. 

THE WITNESS: The name chanqe was 1971? 

MR. FFLDSHUH: On or about that time. 

THE WITNESS: I don't know. 

THE COURT: You don't know? 

THE WITNESS: I don’t know when the name chanqe 

was. 

THE COURT: What was the name chanced from? 

THE WITNESS: Traininq With The Pros. 

THE COURT: I see. So finally in '71 they changed 
the name from Traininq With The Pros to Sensory Systems? 

THE WITNESS: Yes, your Honor. I don't know 
why they chanqed thouqh. I had no contact with any of the 
officers. 

THE COURT: But you heard about it sometime m 1971 
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right? 



THE WITNESS: Yes, when the name was changed. 

THE COURT: And you hoard about it from Stoll or 
and do you remember where you heard it? 

THE WITNESS: In New York, as T was referring to 
Traininq With The Pros. I wanted it out of my account. 
Something had to be done and he said, "It isn't Traininq 
With The Pros any more." He said, "It is now called 
Sensory Systems." 

THE COURT: Was that up there at that apartment 
on East 60th Street? 

THE WITNESS: I am not sure if it was there or 
at Allen's apartment. 

THE COURT: On 72nd Street? 

THE WITNESS: Yes. 

THE COURT: Was anybody there besides Stoller? 

THE WITNESS: Allen would have been there. 

THE COURT: Anybody else? 

THE WITNESS: I don't know if that is the meeting 
when Mr. Feeney was there. 

THE COURT: Feenev possibly was there. 

TI1F. WITNESS: I don't know. I don’t know when 
the name was chanced. He mioht have told me six months 
later, your Honor. 
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THE COURT: T am just like the lawyers, I didn't 
ask you that. 

MR. GOULD: Mow you know. 

THE COURT: You think that was in the sprinrj of 
'71 that they told you that? 

THE WITNESS: I don't know. I don't know when if 
was. I don't know when the name was changed. 

THE COURT: I am not asking you when the name 
legally, if it were legally changed, I want to know whet, 
you first heard about it and you say this was from Stoll or. 

THE WITNESS: Yes. 

THE COURT: I want to know about when, as best 
you remember. 

THE WITNESS: Gee, voUr Honor, I don't know. 1 
reallv don't. 

THE COURT: Let me ask you this: Was it after 
you heard there was a certain amount of trouble about 
Training With The Pros, with the SEC and perhaps other 
authorities? 

THE WITNESS: No, the only trouble at the time 
that I knew was trouble with the stock having been 
put in my account. 

THE COURT: I didn't ask about that kind of 
trouble. My question is: Was it after there started 
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to ho sono investigations or some inquiries from the 
Securities and Exchange Commission or perhaps the Justice 
Department, if vou know? 

THE WITNESS: Your Honor, T don't know if there 
were any investigations or inquiries at that time. 

THE COURT: We will suspend for luncheon, ladie 
and gentlemen, 2:IS. 

(Luncheon recess.) 
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A FT HR MOON B ESSTON 
2:1 5_p ._m_. 

(In open court, jury present.) 

JOSEPH BON AVIA, resumed the stand 

and testified further as follows: 

MR. FELDSHUH: May I proceed, your Honor? 

THE COURT: Yes, sir. 

CROSS EXAMINATION 

BY MR. FEI.DSIHJH (Continued): 

0 Mr. Bonavia, do you remember vour testimony back 
on December 11, 1969 to the qrand jury? Do you remember 
that occasion, sir? 

A Yes, I remember the occasion. 

O You remember on that occasion testifying about 
Traininq With The Pros? 

A Yes, sir. 

O You remember being asked questions by the United 

States Attorney about Traininq With The Pros at that time; 
is that correct? 

A Yes, sir. 

0 Mow, sir, I show you 3517 and I ask you, sir, 
to look through 3517 and point out to me where you were 
asked questions by the United States Attorney with respect 
to Traininq With The Pros and what answers vou gave to those 
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Do you recnll being shown that and asked if 
that was your signature? 

A Yes, sir. 

0 Where was that prepared? 

A This was prepared in Mew York. 

O Where? 

A East 60th Street. 

0 When it was prepared did it have this blocked 
out portion in there next to Messrs, blank and Allen? 

A No, sir, that said Stoller and Allen. 

O Who blocked out the name Stoller? 

A To the’ best of my knowledqe. Rank Hofmann because 
this is the way it was when Rank Hofmann gave it to me in 

1972. 

MR. SORKIN: It is in evidence. I show it to the 
jury (handing.) 

O Mr. Ronavia, you were also asked I believe by Mr. 
Gould or Mr. Feldshuh, I'm not sure which, or it came out in 
your cross examination about guaranteeing the debit. 

Do you recall talking about that? 

A No. 

Q bet me ask you this: You said your account was 
debited and Mr. Allen told you that it shouldn't have 
been debited, that you had money in there; do you recall 
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that? 

A This was before the purchase of Traininq Wi th The 

Pros. 

O Yes, sir. 

A T was toid there was a debit balance after I 
took a check, for $200,000. Allen told me that there was 
not a debit, there was a considerable amount of money in 
the account. 

MR. G0UI.D: If vour Honor please, I don't thin!: 
this is proper redirect. 

MR. SORKIN: I'm trying to lead up -- 

MR. GOULD: Unless it is preparatory. 

TH11 COURT: I hone it is that. We will treat it as 
a subioct that was both raised bv vou and Mr. Feldshuh. 

I'm goino to qive counsel latitude. 

MR. SORKIN: Excuse me one second, your Honor. 

(Pause.) 

O Let me show you 63, Mr. Bonavia. Do you remember 
seeing that? 

A Yes, I got this in 1972 from Bank Hofmann. 

MR. SORKIN: Your Honor, will you just bear with 
me for one moment. I'm looking for a document and I just 
can't seem to find it. 

(Pause.) 
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Q What about. 0<1? 


MR. COULD: May I understand the nuestion? 

MR. SORKIN* I’m just askinq him if ho can identif’ 
those documents. 

A Yes, T picked these documents up in 1972 from 
Rank Hofmann. 

° Prior to picking up these documents, had you 
ever seen them before? 

A No, sir. 


MR. SORKIN: Your Honor, we offer 63 and 64 in 


evidence. 


MR. COULD: May I see them? 

MR. SORKIN: Yes. 

(Pause.) 

MR. GOULD: May I just ask him a couple of 
nuestions about these, your Honor. 

THE COURT* All riqht. 

VOIR DIRE EXAMINATION 
BY MR. COULD: 

0 Are you tollinq us, Mr. Ronavia, that these two 
papers. Government's Exhibits 63 and 64 for identification, 
are papers that you never saw until 1972? 

A That is correct. 

O Are you telling us, sir, that they are papers 
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which were included with the papers that were delivered 
to you in 1972? 

A Yes, sir. 

o You don't know to whom Exhibit 6 4 was addressed, 
do vou? 

Just yes or no. 

A Except that Mr. -- 

O No. Do you know? 

A Yes, I do. 

0 How do you know? 

A Because Mr. Stoller told me that he and Mr. 

Allen had guaranteed my account and they wanted it oa j d so 
he could move their account. There is one addressed to 
Mr. Stoller and one -- rather one addressed to Mr. Allen 
and the other one is blanked out. I know Mr. Stoller told 
me that he guaranteed my account in that amount. 

0 Did you ever discuss this paper with Mr. Stoller 

A No, because -- 

O Just answer my ouestions, would you? 

A No. 

o You don't know what it said under there, do you, 
of your own knov/ledge, under that blank that has been put 
in there by somebody? 

A I know that Mr. Stoller and — 
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0 Mr. Bonavia, of your knowledge, do you know what 
was under there? 

A Mo, I never ..aw it before it was blanked out . 

0 And you don't know what it said under there, do you 

A I think I know, yes. 

0 How do you know? 

A Because Mr. Stoller told me. 

O You discussed that with Mr. Stoller? 

A Yes. 

0 When? 

A He told me he guaranteed my account -- that is 
what this is, a copy of what he told me. 

O Did you ever have a discussion about this piece 
of paper with Mr. Stoller? Just yes or no. 

A Not of that piece of paper. 

0 Now go to Exhibit 63 for identification. 

Do you know what was under the blanks of your own 

knowledge? 

A I don't know what 63 is. 

0 You just identified it. It is the same paper that 

you did a few minutes ago. 

A It was a guarantee of my account. I don't know 
what was under the blank. I never saw the papers, 
o Did you finish your answer now? 
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A I never saw the papers before it was blanket! out. 
0 Did you ever discuss Exhibit 53 for identifi cat j oi 
with Mr. Stoller or Mr. Allen? 

A Mo, sir. 

MR. COULD: I object to it. 

MY MR. SORKIN: 

Q Mr. Ponavia, did you get these documents from Maul 
Hofmann in March of ' 72 from your ..arbin account? 

A Yes, sir, 1 did. 

MR. SORKIN: We offer them in evidence, your 

Honor. 

THE COURT: May I see what vou qentlenen an. 
talking about? 

MR. SORKIN: Yes, vour Honor. 

(Handing.) 

(Pause.) 
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2 

THE COURT* What is the basis of your objection, 

3 

Mr. Gould? 

4 

MR. GOULD: No foundation has been laid, your 

5 

Honor, as to the defendant Stoller. 

6 

THE COURT: I don’t think -- 

7 

MR. GOULD: These are not shop book documents. 

8 

your Honor. He says he got them in '72, certainly not in the 

9 

regular course of anybody's business. 

10 

THE COURT: I don’t know if that is true either. 

11 

The only point T understand you to make, he never discussed 

12 

this with Mr.Stoller, which I will accept for now. I don' 

13 

know what that has to do with it, in any event. 

14 

MR. FELDSHUH: Also your Honor, there was a commen 

15 

made about blocked out material. The witness doesn't know 

16 

what was underneath the blocked, ut material. 

17 

THE COURT: I agree with that. He so stated. 

18 

MR. GOULD: So it is hearsay. We don't know anythi 

13 

about it. 

20 

THE COURT: However, my problem is I don't see 

21 

what the relevance of these documents is. 

22 

MR. GOULD: That is a different ground. I 

23 

wanted to exhaust my point on the foundation and on 

24 

the attribution to Stoller. 

25 

THE COURT: I don't think there is any evidence 
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that there is any attribution to Stoller. 

MR. GOULD: He tried to do it, your Honor. 

THE COURT: In any event, I won't roceive No. 64 
for the reason that it is impossible for me to even understand 
to whom it is addressed. 

For that simple reason alone, without considering 
your other objections or other grounds, I will sustain 
your objection to 64. 

Let me ask you, Mr. Bonavia, do you ever remember 
getting a letter like that, an original letter? 

THE WITNESS: Your Honor, the bank never sent 

me any correspondence. I did not get a letter. 

THE COURT: I understand you have been telling 

us that. I have my reasons for focusing on this letter 
which we call 63 for identification. I take it — 

THE WITNESS: No, sir, I did not ycc any original. 
There is an original in the copy that the U. S. Attorneys 
have. 

THE COURT: I don't follow that. 

THE WITNESS: This is a photostat. This is the 
only thing they sent because it was blocked out with the 
photostat. 

THE COURT: Let's go back. What I am trying to 
establish is — and though I can guess what you are going to 
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2 

answer, I 

think it is better I ask. Bid you ever receive 

3 

in the ordinary course in the mail the original of that 

4 

letter that you can recall? 

5 


THE WITNESS: No, sir, I cannot say that. 

6 


THE COURT: All right. So what you are telling 

7 

us is this 

was a photostat and through your lawyers and 

8 

your efforts you finally got this from Bank Hofmann. 

9 


THE WITNESS: Yes, sir. 

10 


THE COURT: All right. Thank you very much. 

11 


I will sustain the objection to 63 as well. 

12 

BY MR. SORKIN: 

13 

Q 

Mr. Bonavia, would you look at Government Exhibit 

14 

60 previously marked and I ask you have you ever seen that 

v: 

before? 


16 


MR. GOULD: You mean for identification? 

17 


MR. SORKIN: Yes, Mr. Gould. 

18 

Q 

Can you identify that document? 

19 

A 

Yes, sir. 

20 

Q 

Have you ever seen the original of that document? 

21 

A 

No, sir. 

22 

Q 

Where did you get that document? 

23 

A 

This document I got from Bank Hofmann. 

24 

Q 

From your Barbin account? 

25 

A 

Yes, sir. 

l 
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2 

Q 

When? 



3 

A 

In 1972. 


* » 

v> 

4 

Q 

1972. 



5 

A 

Yes, sir. 



6 

Q 

Do you see a 

signature to the bottom left? 

* 

7 

A 

Yes, sir. 



8 

Q 

Could you identify that signature? 

• 

9 

A 

Yes, Jerry Allen and there is — 

I 

10 

Q 

Jerry 'lien. 

How many times have you seen Mr. 


11 

Allen sign 

his name? 



12 

A 

Many times. 



13 

Q 

Can you recognize that as his si^ cure? 


14 

A 

Yes, that is 

his handwriting. 


15 


MR. SORKIN: 

Your Honor, we offer 60 in evidence 


16 


(Pause.) 


if- 

17 


MR. GOULD: 

I have no objection to it. Mr. 

' 

18 

Feldshuh, 

do you want to look at it? 


19 


MR. FELDSHUH 

: Yes. 


20 


(Pause.) 



21 


MR. FELDSHUH 

: I object to it on the grounds 

n 

22 

it is not 

binding on the defendant Frank. 

b 

23 


MR. SORKIN: 

Your Honor, it is being offered as 


24 

against Frank as well. 

I will state my reasons if your 


25 

Honor wishes. 
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2 

THE COURT: So the posture is that Stoiler does 


3 

not object, but Frank does. 


4 

MR. FELDSHUH: Yes, your Honor. 


5 

THE COURT: All right. GO will be received. 


xxx 6 

(Government Exhibit 60 for identification was 


7 

received in evidence.) 


8 

BY MR. SORKIN: 


9 

Q Mr. Bonavia, would you look at the handwriting 


• 10 

to the right. 


11 

A Yes, sir. 


12 

Q Can you identify that handwriting, the words "I 


13 

agreed 4/29/70"? 


14 

A I am not good at identifying handwriting, but it 


15 

looks to me like Mr.Stoiler's handwriting. 


16 

MR. GOULD: 1 objeot to that and move to strike it 


17 

out. 


18 

THE WITNESS: I can’t really identify it. 


19 

MR. GOULD: May I have it stricken, your Honor? 


20 

THE COURT: He says he can't identify it. 


21 

MR. GOULD: He said something more. 


22 

THE COURT: He said something else later, which is 


23 

what I accept. I would suggest to you that is as good if 


24 

not better as striking out the former. 


25 

MR. GOULD: Very good. Thank you. 
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gab-6 Bonavia-redirect 

(Mr. Gorkin read from Government Exhibit 60 in 
evidence to the jury.) 

Q Mr. Bonavia, you mentioned that with respect to 
your 1967 testimony before the SEC that you had a conversa¬ 
tion with Mr. StoHer before you went before the SEC. 

A Yes, sir. 

Q And you testified that you did not tell the truth 
before the SEC in '67. Do you recall that? 

A Yes, sir. 

Q Tell us, please, the conversation that you had 
with Mr.Stoller, where it was and who else was prsent, if 
anyone? 

A It was only Mr.Stoller and myself. He said that 
Q Keep your voice up, please. 

A He wanted to help me, he was my friend. He took 
the part of my friend, that I knew of an Irving Cott in 
Canada who had threatened me once before on Allegheny Mining, 

and I had expressed fear of Irving Cott. 

Q Is that the conversation you had with Mr.Stoller? 

A Ho. 

Q Just tell us the conversation. I am sorry. 

A Mr.Stoller told me‘that he had heard from Irving 
Cott and Farrell Vincent from Forget in Montreal, Canada. 
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2 

They were having considerable trouble and Stoller 



3 

and Allen were doing a lot of business a-t El jay Forget, 



4 

some in unregistered stocks. 



5 

MR. GOULD: Is this supposed to be a conversa- 



6 

tion -- 



7 

THE WITNESS: This is what Mr.Stoller told me. 



8 

MR. GOULD: Thank you. 



9 

A And he said they were very upset that I was going 



10 

to testify and possibly get L'.J. Forget in trouble. I 



11 

said"I can't imagine how I v/ould get L.J. Forget in trouble. 

M 


12 

He said, "Well, if we get Jerry and I in trouble. 



13 

Jerome Allen, that it will lead to L'.J. ^orget because we 



14 

are 'oing our business out o* L'.J. • Forget in Canada now. 



15 

They will show that you traded this gold. They won't be able 



16 

to show you made any profits because you didn't trade in 



17 

gold. That is Illegal in America . Irving Cott has callec 



18 

several times to relay this message to you." 



19 

He said, "I am real sorry to have to tell you this 

• 


20 

You know, I am on your side, but you know Irving Cott and 



21 

Irv/ing Cott will get you." He said, "Don't involve anythir 

g 


22 

concerning ^orget, any stock of theirs or anything 


t? 

23 

th t might cause trouble for Stoller or Allen." And I 



24 

asked if these people mean business. He referred to Mr Cott 



25 

and said, "You know Mr. Cott and you know what a rough son 
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I said, "Yes, I do." 

Q Mr. Bonavia, you also testified, I believe, that 
with respect to a meeting that you had with Mr.Stoller, 

Mr. Allen and Mr. Feeney, there was mention of another case. 
. Yes. 

Q Not Training With the Pros? 


Q What was the other case? 

MR. GOULD: Objection. 

Q Where Mr. D'Onofrio's name was brought up? 

THE COURT: I don't understand the significance 

of getting into this, particularly on redirect. I am going 
to sustain that. 


End IB 
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Q When did you first retain Dr. Stucki to get your 
records, Mr. Bonavia? 

MR. GOULD: I object to that. 

THE COURT: I don't agree with that. Go ahead. 

Q When did you first retain Dr. Stucki? 

A March 13, the day before I got the records. 

Q When you got the records, Mr. Bonavia, from 
Bank Hofmann what did you do with them? 

A I took them right to Dr. Stucki's office two 
blocks away. 

Q Did you review them with Dr. Stucki? 

A Yes, we sat for two hours looking through them. 

Q When did you next see those records? 

A When they were sent to me here because he filed 
the lawsuit. 

Q I didn't hear you. 

A He filed the lawsuit and wanted the records. Cou 
I explain this a little? 

Q No, just tell us when you next saw the records. 

A I saw duplicates of the records. 

Q Did you come into the U. S'. Attorney's office in 
the fall of 1973 pursuant to that subpoena and show the 
U. S. Attorney duplicates of certain records? 

A Yes, I did. 
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2 

Q 

When did you get all your records from Dr. Stucki? 


3 

A 

I got them about three weeks before — 

<*• '■ 

4 

Q 

Before what, sir? 


5 

A 

That I brought them here. My accountant had been 


6 

working 

on preparing an amended return. He had it three- 


7 

fourths 

completed. 


8 


MR. GOULD: Is this responsive to the question? 


9 


THE COURT: I am not sure that it is. 


10 


The question, I believe, is: When did you get 


11 

all of your records, is that it, Mr. Sorkin? 


12 


MR. SORKIN: That is correct, your Honor. 


13 

Q 

When did you get all your records? 


14 

A 

About three weeks before I brought them to New 


15 

York. 



16 

Q 

Do you recall when you brought all your records 


17 

to New York? 

p* 

18 

A 

The first subpoena — I don't know, I believe 


19 

October 

■73. 


20 

Q 

When did you leave your records in New York, all 


21 

yoaur records, do you recall? 


22 

A 

October '73, I think. 


23 

Q 

The $15,000 Chief Consolidated Mines, Mr. Bonavia, 


24 

mentioned in Frank's Exhibit M, how did you first learn about 


25 

that stock? 
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MR. GOULD: I object to that, your Honor. That 
doesn't open the door to another matter. 

MR. GORKIN: It was brought up as collateral. 

THE WITNESS: Was that -- 

THE COURT: Just a moment, Mr. Bonavia, please. 

Y our question about Chief Consolidated is what? 

MR. SORKIN: The question I put to him is how die 

he first learn of Chief Consolidated. 

THE COURT: I will let you gat into Chief Con¬ 
solidated, but how did you first hear of it, that could have 
been anything. 

MR. GOULD: If your Honor please, he wasn't asked 

a single question about Chief Consolidated. 

THE COURT: I will use my own recollection and 
notes on that subject and I will agree with you, however, 
it wasn't gone into by you or Mr. Feldshuh extensively, but 
an appropriate question tightly frame I will permit. Now fri me 
it. 

Q Did someone recommend the purchase of Chief Con¬ 
solidated Mines to you? 

MR. GOULD: That is objected to as to its form. 

Q Did you purchase Chief Consolidated Mining at somo 
point in time? 

A Yes, sir. 
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Q When was that? 

A Oh, I started purchasing in 1965 in this country. 

Q Did anyone recommend the purchase to you? 

MR. GOULD: Objection. 

THE COURT: I will allow it. 


A Mr.Stoller. 

THE COURT: In 1965? 

THE WITNESS: Yes, sir. 

THE COURT: Through whom did you buy these shares 
shown on that Frank Exhibit M? Through what firm or what 
broker did you purchase that? 

THE WITNESS: Is this the 5000 shares? 

MR. SORKIN: Correct. 

THE WITNESS: I don't know the brokerage firm, but 
it was here in this country, paid for her and I mailed it to 
Bank Hofmann. 

THE COURT: Was it a broker here in town or in 
Chicago or what? 


THE WITNESS: I believe it was L.J Forget. 

THE COURT: Forget? 

THE WITNESS: Yes. 

THE COURT: All right. In Montreal? 

THE WITNESS: Yes. 

Let me show you Stoller Exhibit Z. You identified 
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that as your writing "Harbin 4318"? 

A Yes, sir, that is my handwriting. 

Q Did you type out to "Dear Fred" and the following 
lines on top? 

A No, sir. 

MR. GOULD: This was asked and answered this 


morning. 

MR. SORKIN: I don't think it was gone into and 

this is important. 

THE COURT: I am sure I recall that he stated 
on several occasions that he didn't type this and that he 
knew nothing about it, isn't that so, Mr. Bonavia? 

THE WITNESS: Yes, sir. 

Q • Did you sign, during your relationship or while 
you were talking with Mr.Stoller and Mr. Allen, did you sign 
blank sheets of paper with the name Barbin and 4318 at their 
instructions? 

A Yes, I did at various times. 

Q Did you do it in Switzerland as well? 

A Yes. 


MR. SORKIN: 
MR. GOULD: 
THE COURT: 
MR. GOULD: 


No further questions. 

I have more questions. 
You want more questions? 
Yes. 
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Bonavia-recross 




Q Do ,you remember signing sheets of paper with the 
name Biirbin and the number in the middle of the page? 

A Sir, I can remember signing where there were trip¬ 
licates, two small sheets on the top, and I would sign the 
bottom sheet. I afterward thought I should have looked at 
the bottom sheet. There maybe wasn't anything on it. 

The only thing typewritten was the sheet on the top. 

Q I want to know if you signed anything in the 
middle of the page that you remember. 

A Yes, you have one there I signed right in the 
middle of the page. 

Q And there was nothing above it when ’you signed 
it, is that it? 

A I don't remember there was, no. I think there 
were three sheets of paper clipped on top of another, 
shorter shunts, and I signed the bottom sheet. 

Q So you now remember that there were three sheets 
of paper clipped together in blank? 

A That was many times that I did that. 

Q And you say this is one of them? 

A I am sure it was. 

Q You are suro that when you signed this -aper 
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gb-7 Bonavia-recross 

the typewriting wasn't in there, is that what you are telling 
us? 

A Yes,sir, there were two clipped sheets of paper 
on top of it. 

Q You didn't remember that this morning, did you? 

MR. SORKIN: I don't think he asked him this 

morning . 

THE COURT: Gentlemen, let's not wrangle about this. 
The jury fortunately is going to decide this and neither you 
nor the Judge is. These comments are unutilitarian to 
put it politely. 

Q Mr. Bonavia, during the recess did you look at this 
paper,Exhibit L? Did somebody show it to you? 

A No, sir, I didn't see anything. 

Q You didn't talk to anybody during the recess? 

A No, sir. 

Q With respect to your SEC testimony in 1967 when 
you were asked about that yesterday, do you remember that £.3 
when you said you told some lies, do you recall that? 

A Yes, sir. 

0 When you were asked about that yesterday tell 
us again v-' -.t it was you were afraid of that made you tall 
those falsehoods? 

A Mr.Stoller told me that L.J. Forget had secret 
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2 

accounts in the Bahamas and that Mr. Allen and Mr.Stoller 


3 

had secret accounts in the Bahamas and they were having 


4 

trouble with the secret accounts in the Bahamas and if I said 


5 

anything they were going to cause me problems through that 


6 

and it would cause problems for them and that Irving Cott 

► 

7 

owned a controlling interest of L.J. Forget and he would 


8 

get me. He had called that morning and he said, "You 


9 

know Irving Cott threatened you before." 


10 

Q That is what you said yesterday? 


11 

A I said to that effect. 


12 

Q YOu did? Did you mention the name L.J. Forget 


13 

yesterday? 


14 

A You didn't ask me. 


15 

Q When I asked you what it was that Mr.Stoller 


16 

threatened you with yesterday, did you mention the name 

» 

17 

L.J. Forget? 


18 

A No, but I said my life ^as threatened. 


19 

Q Did you tell us anything about Mr. Cott or L.J. 


20 

Forget yesterday? 


21 

A I wasn't asked. 


22 

Q You were not asked anything about your reasons 

* - 

23 

yesterday for testifying falsely before the SEC? 


24 

A When I said my life was threatened and I started 


25 

making more comments I was told to shut up, you would ask 
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the questions. 

Q Really? 

A I waited for the next question. 

Q Let me get something straight. When you testifi< 

falsely before the SEC in 1967, it was because you were 
afraid of Mr. Irving Cott, correct? Just yes or no. If 
I am wrong, you tell me I am wrong. 


A Through Mr.Sfoller that message was delivered 


to me. 

Q Then when you testified falsely in 1969 before th 
grand jury it was because you were afraid of Mr. D'Onofrio, 
correct? 

A Mr. D'Onofrio and Mr. Cott. 

Q Yes or no. 

A I include Mr. Stoller in that. 

Q You were afraid of both of them? 

A Mr.Stoller was definitely a part of it. 

Q In 1970 you had already been threatened with 
violence by Stoller in '67, correct? 

A Yes. 

Q And you had been threatened with violence by him 

in 1969? 

A Yes. 

q Any other times he threatened you with violence? 
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A If 1 caused any trouble with Training With the 
Pros, he said he would. He said if I cooperated with him 
he would get my money back with Training With the Pros if 
he had to put it back in himself. 

Q Didn't you have a conversation with him some time, 
with him or Allen or either of them, in which they said they 
would guarantee the Barbin account against loss in Training 
With the Pros? 

A No, sir, I never heard from the bank or them. 
Stoller and Allen told me at least six months after that they 

had guaranteed the Barbin account. I said, "You got the 

money, you put it back." I don’t know anything about it and 

I did not know about it until Stoller and Allen told me they 

guaranteed the Barbin account. 

Q When did they tell you that? 

A It was after they guaranteed it several months. 

Q When was that? What year? 

A I don't know. 

Q Can't you tell us what year it was? 

A I don't know when they guaranteed it. I have 
no knowledge of it. 

Q When did they tell you they guaranteed it? 

A It was probably within the same year. 

Q Same year as what? 
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2 

A I would say 1970. I am guessing. 


3 

Q You have no recollection of when it was? 


4 

A We are talking about a lot of years, from 1959 


5 

through 1974. I can't remember each particular year. 


6 

MR. GOULD: No more questions. 


7 

MR. FELDSHUH: No questions, your Honor. 


8 

THE COURT: Any re-redirect? 


9 

' MR. SORKIN: No, your Honor. 


10 

THE COURT: Thank you, Mr. Bonavia. 


11 

We will call the roll once again just to make 


12 

sure. You are sure now, gentlemen? 


13 

MR. FELDSHUH: No questions,your Honor. 


14 

MR. GOULD: I have nothing. 


15 

THE COURT: Very good. 


16 

THE COURT: Mr. Bonavia, while they are in that 


17 

mood you better be excused. 


18 

Thank you. 


19 

(Witness excused.) 


20 

THE COURT: Mr. Sorkin. 


21 

MR. SORKIN: The Co mment calls William Brief. 


22 

your Honor. 


23 

THE COURT: All right. 


24 



25 
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WILLIAM BRIEF, called as a witness by 

the Government, having beenfirst duly sworn, was 
examined and testified as follows: 

MR.SORKIN: May I proceed, your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. SORKIN: 

Q Mr. Brief, where do you reside? 

A 1091 Fordham Lane, Woodmere. 

x 

Q What do you do for a living? 

A I am a broker and real estate and insurance. 

Q Do you know a man by the name of Philip Stoller? 

A Yes. 

Q Do you see him in the courtroom today? 

A Yes. 

Q How long have you known Mr.Stoller? 

MR. GOULD: If you want the record to reflect 
that he identifies the defendant Stoller, I concede that. 

Q How long have you known Mr.Stoller? 

A Over 12 years. 

Q Are you a neighbor of his? 

A Yes. 

Q Let me direct your attention, Mr. Brief, to Janu 
of 1969. Did you have a conversation with Mr. Stoller 


o/J) 

si 

U' 
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2 

where a company called Training With the Pros came up in 


3 

the conversation? 

'7 

4 

A Yes. 


5 

0 Where was the conversation? 


6 

A It could have been in my home or his home. At 


7 

some type of social, we saw each other frequently. 


) 

Q Tell us, please,what he said to you and what 



you said to him, sir. 


10 

A It was a general conversation. We would discuss 


11 

stocks and bonds. We saw each other very frequently during 


12 

the week. 


13 

0 Tell us what he said about Training With the 

1 

14 

Pros. 

j 

15 

A He just suggested it as being a new issue that 


16 

would be coming out. 


17 

Q Go ahead. Anything else that you can recall? 


18 

A And I asked him what it was about and he told 


19 

me more or less what the firm was going to be doing or had 


20 

been doing as far as an educational process of teaching 


21 

other firms, employees of other firms what they would be 

I; 

22 

23 

eventually doing, expeditiously. 

Q Let me direct your attention to the next time 


24 

you had a conversation with Mr.Stoller about Training With 


25 

the Pros. 


i 
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MR. GOULD: Are we to understand that the 
conversation is exhausted at this point? 

Q Was there anything else that he said, Mr.Brief, 

at that first conversation about Training With the Pros? 

A I couldn't remember specifically the first. There 

have been so many cortversations. We saw each other at least 
five times a week. We would see each other almost every 
evening. 

Q Do you recall any further conversation about 
Training With the Pros? 

A One time he had mentioned — 

Q At that first time, Mr.Brief. 

A I don't recall at the first time. 

0 Did there come a time when you spoke to him 

again about Training With the Pros? 

A Yes. 

Q When was that, sir? 

A At another later date. 

0 Approximately when in relation to your first 

meeting? 

A It would have to have been some time between the 

latter part of January or the early part of February. 

Q What did he say to you and what did you say 
to him and where were you when you had the conversation? 
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A Where we were specifically I car^t possibly 

state. We were either in his house or my house or it 
could have been at another friend's home. The only state¬ 
ments that he made, he had suggested or mentioned the stock 
anyway and I asked him whether or not I would be able to 
get some of the stock if he knew and he mentioned the name 
of the place for me to call. 

He said it was a good issue, in his opinion, 
and I said I would take a flyer on it and he said, "Don't 
worry about it, if you get the stock, I will gladly purchase 
up to 1000 shares." 

I said, "Fine, let me see if I can get $il00." 

Q Did he say how much he would purchase the 1000 
shares from you,at what price? 

A At the specific time I think it was mentioned. 

I don't recall if a price was mentioned. Eventually 
it was mentioned 8-1/4. 

0 Per share? 

A Yes. 

Q Did there come a time when you did send a check 
1100 shares, $7700, by mail to Training With the Pros? 


for 


A Yes. 

0 Let me show you now, Mr.Brief, what has pre¬ 

viously been marked as Government Exhibit 50 for identifica 
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tion. I ask you, please, if you can identify that? 

A Yes, it is my check. 

Q Is that your signature? 

A Yes. 

Q Who is the check made out to? 

A The Irving Trust Company, escrow agent. 

Q Was it mailed? 

A Yes. 

MR. GORKIN: I offer 50 in evidence. 

MR. GOULD: I have no objection. 

(Government Exhibit 50 was received in evidence. 

Q Did there come a time, Mr.Brief, when you did 
receive your certificate in the mail? 

A Yes. 

0 Do you recall when that was? 

A Some time in February. 

MR. GOULD: In the interest of saving time, 
there is no issue. The man bought 1100 shares. lie undoubtedly 
sold them to Stoller or somebody for 8-1/4. He kept 100 
shares. He sold them at a different profit, I suppose, 
later on. 1 don't know why we need checks, certificates, 
documentation on this. 

MR. SORKIN: If Mr. Gould would look at the 
overt acts in the indictment — 
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THE COURT: I think as long as the defense is 

willing to concede, Mr. Sorkin, that is as good as spending 
the time. 

MR. SORKIN: Very good. 

THE COURT: In fact, I thought this was one of 
the subjects which Mr. Alenstein, Mr. Gould's partner and 
your office were treating last Friday. 


Honor. 


MR. SORKIN: There is a little bit more, your 


MR. GOULD: I have conceded right along. You 


remember we had the receipts marked. 

MR. SORKIN: We have some people they will stipu¬ 
late to, but Mr.Feldshuh won't. I can't decide for them. 

THE COURT: I am not blaming you. I can 
understand that problem. I am just expressing my surprise 
because apparently now even Mr. Feldshuh will agree. 

MR. FELDSHUH: Your Honor, based on a continuin: 

objection which I think has long since been in the record — 
THE COURT: If you are objecting to tnat on the 
grounds of that basis, no, I will receive it. But you don't 
object to the authenticity — 

MR. FELDSHUH: Not at all. 

THE COURT: Perhaps, Mr. Sorkin, you can guide | 
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yourself accordingly. 

MR. SORKIN: Yes, I will. 

Q Did there come a time when he paid you $8250? 

A Yes. 

Q Did you deposit that in your bank? 

A Yes. 

Q Let me show you now — 

THE COURT: Mr. Sorkin, you baffle me a little. 

I thought we were going to agree on some stipulation. 

MR. SORKIN: I am moving on to this, your Honor. 
THE COURT: You asked, "did he pay you," I 

don't know who "he" is. 

MR. SORKIN: Did Mr.Stoller — 

THE COURT: We have been talking with the lawyers 
We didn't say Mr. Stoller. 

MR. SORKIN: If I can go back and do it in 

order and not worry about the stipulation,I can get it quickt 
Q Did there come a time when you received your 
certificate -’n the mail? 

A Yes. 

0 Did you turn that certificate over to Mr.Stoller7 
A When I received it in the mail I put it in the 

bank. 

Q Did you turn it over to Mr.Stoller? 
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A When I sold it to him. 

Q Did Mr.Stolelr give you anything? 

A He gave me a check. He paid for it. 

0 For how much? 

A $8250. 

0 Let me show you what has previously been 

marked as Government Exhibit 30. Do you recall seeing that 
Mr.Brief? 

A Yes. 

0 Is that your signature on the bottom? 

A Yes. 

0 When did Mr.Stoller give you the check for $8250 
A On or about the 27th of February. 

Q 1969? 

A Yes. 

0 When did you sign that document. Government 

Exhibit 30? 

A Probably either when I got paid or shortly there 

after. 

Q Did you recall signing it when you got paid? 

A I don't recall exaclty one way or the other. 

0 Did you have a conversation with Mr.Stoller 

before you signed that document? 

A Yes. 
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2 

Q 

What did he say to you and what did 

you 

say 


3 

to him? 




-•*4 

4 

A 

He said it was just a matter of normalcy as 


5 

far as showing the sale of the shares. 




6 

Q 

The sale of the shares to him? 




7 

A 

The sale of the shares to him, which is 

who I 


8 

sold it to. 





9 

0 

Did you prepare that document? 




10 

A 

No. 




11 

Q 

Do you know who did? 




12 

A 

I don't know who prepared it. 



• 

13 

Q 

Did he have it in that form when he 

showed it 


14 

to you? 





15 

A 

To the best of my recollection,this 

is 

five and 


16 

| a half years ago, I would say yes. 




17 

Q 

Do you know a gentlemen by the name 

of 

Ramon 


18 

D'Onofrio? 





19 

A 

I don’t know him. I met him once 

and 

I could 


20 

not identify him if he were in the courtroom. 




21 

Q 

Where did you meet him? 



G 

22 

23 

A 

Q 

I met him at a party. 

At a party. At whose house? 




24 

A 

Mr.Stoller’s house. 




25 

Q 

When? 
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A It was in the summer — I am not sure what 

year it was. It may have been '65, maybe '66, maybe '67. 

0 You don't recall? 

A I don’t recall. It was in the summer, but I am 

not certain exactly as to what year. 

0 Do you know a gentleman by the name of 

Jerome Allen? 

A Yes. 

Q Did you ever meet him? 

A Yes. 

Q When? 

A Many years ago. I am not certain as to the exac 

year. It could have been anytime from '64 — 

Q Who introduced you to him? 

A Mr.Stoller. 

0 Was he at this party also? 

A To the best of my recollection, yes. 

0 What about a gentleman by the name of Martin 
Frank, do you know him? 

A Yes. 

Q Was he also at this party? 

A Yes, I met him at this party also. It was a 

large gathering. 

MR.SORKIN: No further questions. 
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A Yes. 

0 And that some time in the early part of 1969 

in the course of one of your discussions he mentioned this 
company called Training With the Pros, correct? 

A Yes. 

Q And then you asked him if he thought you could 

get some of the stock? 

A Yes. 

Q He didn't press you on it, did he? 

A NO. 

Q He didn't say,"I want you to buy some"? 

A No. 

Q It was your idea to get it and not his? 

A Yes. 

Q You know what a prospectus is, sir? 

A Yes. 

0 You know what an offering circular is and 

Regulation A? 

A I don't know about the regulations, but I know 

what the circulars are. I don't know the numbers. 

0 You got a copy of the offering circular to 
Training With the Pros,didn't you? 

A Yes € 

o You received it in the mail with your stock or 
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something like that? 

A Before. 

Q Before you got the stock. And you read it? 

A Yes. 

Q Mr.Stoller didn't tell you anything about any 
$25 million contract, did he? 

A NO. 

0 You read the circular and you knew what they had 

with McGraw Hill, didn't you? 

A I read the circular. It was a time when new 

issues were sort of in vogue and any time a new issue came 
out that someone like myself was perhaps of some interest 
where I could earn extra money, I went in and I tried to 
buy some stock. 

Q Didn't Mr.Stoller tell you in this conversation 

in which you asked him to get you some of the stock that 
it was a new company? Did he tell you it was a new company? 

A I don't recall specifically whether he said 

it wa3 a new company or not. 

Q A new offering being made? 

A That it was a new offering, ye3. 

Q Did he recommend it as being something that 
is speculative but that he would recommend it? 

A Yes, those words. , 


■% 
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2 

0 

Those were the words? 



3 

A 

Yes. 


J 

4 

Q 

And then, did he tell you anything about the 



5 

earnings 

or prospects of the company? 



6 

A 

The prospectus had next to nothing insofar as 



7 

earnings 

. It was strictly a matter of an idea that could be 



8 

sold to 

various other corporations on an educational theory. 



9 

Q 

So we have it, sir, you made a point and a quarte 

r 


10 

on the 1000 shares that you bought and resold to Mr. Stoller 



11 

correct? 




12 

A 

Yes, and I paid taxes on it. 



13 

Q 

Of course. Then you had an extra 100 shares 



14 

that you 

picked up from the company that you didn't sell to 



15 

Stoller, 

right? 



16 

A 

Right. 



17 

Q 

And you sold that later on at some profit? 



18 

A 

. 

Right. About a month or six weeks later. 



19 


MR. GOULD; Nothing further. 



20 

CROSS-EXAMINATION 



21 

BY MR. FELDSHUH: 


f , 

22 

Q 

Mr.Brief, the first time you met Mr.Frank was 



23 

at this 

so-called party? 



24 

A 

I am not certain. I think it was. 



25 

0 

Do you have any recollection of ever discussing 




• 
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. Brief-cross 

redirect 

with Mr.Frank Training With the Pros stock? 


A No. 

0 Vou never talked to him about that? 

A No. 

Q At any time. 

A No. 

MR. FELDSI1UH: Thank you. 

THE COURT: Mr. Sorkin? 

MR. SOPKIN: One last question. It may not be 
proper redirect, but I ask the Court to allow it. 

REDIRECT EXAMINATION 
BY MR. SORKIN: 

Q Do you know what the price of the stock of Train 

ing With the Pros was at the time Mr.Stoller bought your 
1000. shares at 8-1/4 per share? 

MR. GOULD: I object. That is immaterial. 

THE COURT: I am going to allow that and 
you can come back and have further cross if you like. 

A At the time he purchased it from me I think it 

was about 11 or 12. 

Q What led you to believe it was 11 or 12? 

A I had called my broker and I think ho said it 

was quoted in the pink sheets, which I have no direct 
contact with,and he told me it was 11 or 12. 
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recross 

Q You are not sure? 

A I am not sure. 

RECROSS-EXAMINATION 
BY MR. GOULD: 

Q Stoller didn't tell you anything about the marke 

price, did he? 

A No, I didn't call Stoller. He wasn't my broker. 

Q .When you sold it to him at a point and a quarter 

markup, you knew that the pink sheets had it at 11 or 12? 

A Yes. 

Q Nobody fooled you about that? 

A No. 

Q Nevertheless you sold it to Mr.Stoller at a 
point and a quarter higher’? 

A Yes. 

0 That was your own act, nobody forced you to 

do it? 

A I wasn't forced into anything. 

MB. SORKIN: A point and a quarter than what? 

MR. GOULD: Than the offering price. 

A Right. 

Q Nobody forced you to do it? 

A No. 

Q Nobody threatened you in any way? 
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A No. 


3 

RE-RED1RECT EXAMINATION 

«r' . 

4 

BY MR. SORKIN: 

1 

5 

Q Which broker did you call, do you remember? 


6 

A I think it was Merrill Lynch. 


7 

MR. SORKIN: No further questions. 


8 

THE COURT: Mr. Feldshuh? 


9 

MR. FELDSHUH: Nothing else. 

1 

10 

THE COURT: You may be excused, Mr.Brief. 


11 

(Witness excused.) 

I 

12 

MR. SORKIN: The Government calls Alan Rashes. 

I 

i 

13 

ALAN RASHES, called as a witness by the Govern¬ 

i 

14 

ment, having been first duly sworn, was examined 


15 

and testified as follows: 


16 

MR. SORKIN: May I proceed,your Honor? 


17 

THE COURT: Yes. 


18 

MR. FELDSHUH: Your Honor, before this witness 


19 

testifies we have made a request of Mr. Sorkin to deliver 


20 

to us certain material that we believe to be 3500 material 


21 

in connection with this testimony. We have not received 

r. 

<s' 

22 

the material and we believe, your Honor, that we are entitle! 

23 

to it. 


24 

MR. SORKIN: This is the first time I am learning 


25 

they thought it was 3500, What they asked for is the SEC 
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2 

file. 


3 

THE COURT: Let me suggest this. It is a good 


4 

time for the afternoon recess. Let's not hold up the jury 


5 

during this. 


6 

Mrs. DeBartolo and ladies and gentlemen, we will 


7 

take a ten-minute recess at this point. 


8 

(Jury left the courtroom.) 


9 

THE COURT: Gentlemen, you claim thatyou have got 


10 

something that the Court has to rule about. Would you 


11 

mind telling the Court what it is about? 


12 

MR. FELDSHUI1: We have subpoenaed the SEC seekin 


13 

to get the due diligence file concerning Training With the 


14 

Pros. That subpoena was responded to, I believe, by the 


15 

SEC producing the file and turning it over to Mr. Sorkin 


16 

and not to us. We have had an opportunity this morning 


17 

through Mr.Doonan to take a very hurried look at the file 


18 

and we have observed in that hurried look many papers perti- 


19 

nent to this investigation, including those that Mr.Rashes 


20 

signed. 


21 

THE COURT: Fine, but that doesn't necessarily 


22 

1 

make it 3500 material. I believe this witness is a former 


s .♦ 

W 23 

or perhaps he still is a lawyer working for the Commission, 


24 

isn’t he? 


25 

MR. FELDSHUH: I believe he is. 
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THE COURT: Just because he happens to sign a 
document in the covirse of his official duties doesn't make 
it 3500 material here. I don't know what ha is going to 
say. 

MR. FELD3HUH: I appreciate that but it is a 
document which theOovernment will concede refers to Training 
With the Pros and it is a signed paper by this witness. 

THE COURT: I agree with you. I will take that 
on faith from you,but it doesn't make it 3500 material. 

MR. FELDSHUH: Let’s say it is material in 
response to our subpoena. 

THE COURT: That is another problem. We are 
not on your case. We are on the Government's case. I 
sympathize with you. If you want to call the man as your 
witness, you may. 

MR. FELDSHUH: I can use it for cross or any 
other purpose that I deem relevant in this trial. 

THE COURT: Wait a minute. I don't know what y 
did, Mr.Feldshuh, but you asked me for a ruling on 3500 
material. 

MR. FELDSHUH: I withdraw that. 

THE COURT: If you subpoenaed somebody that is y 
business. I don't see how I can field that. I r.:ver 
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hear about any subpoena problem. The Government has a 
witness. They want to call him and tney are entitled to 
call him. You are entitled to subpoena him too. 

MR. FELDSHUH: We have done so. 

THE COURT: Don't ask me to take care of your 
problems when the Government's case is on. 

MR. FELDSHUH: One point, your Honor, the 
paper that we subpoenaed is in the possession of the United 
States Attorney now in response to that subpoena, and I 
ask that this Court direct the United States Attorney to 
turn that paper over to us. 

MR. SORKIN: We never got a subpoena. We don't 

know what he is talking about. 

THE COURT: This is another episode of Alice's 

garden of which we have many in this splendid trial. 

Let's go back. 

I dn’t see how you would know. He says he sub¬ 
poenaed the SEC and I don't know anything about that and 
you apparently don't know. 

MR. SORKIN: I don't know. 

THE COURT: Sorry, Mr.Feldshuh, I can't answer 
problems that are not my doing and I don't know anything 
about. I realize we live in a system where the Judge is 
practically a fiduciary relationship for any branch in the 
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2 

street around here and I don’t like to play that game and 


3 

you are not a wretch in the street. 


4 

MR. FELDSHUH: You recall during the earlier 


5 

testimony we made reference to the due diligence file — 


6 

THE COURT: A due diligent file I am 3ure existed 


7 

but that doesn't mean I have to have it here for you now. 


8 

Of course there was a due diligence file. I don't doubt 


9 

that. 


10 

MR. FELDSHUH: I say it is and I can't get acces 


11 

to it for the very reason — suppose I were to bring the 


12 

SEC in hero, your Honor, and go into the question of enforce 

- 

13 

ability of the subpoena. 


14 

THE COURT: Don't you see the difference in 


15 

what I am trying to tell you? It is the Government's 


16 

case. You never told me that you wanted me to sit as a 


17 

Judge to determine the enforceability of the subpoena and 


18 

I don't pretend to do it now. I am a trial Judge at the 


19 

moment. 


20 

MR. FELDSHUH: I am trying to circumvent all 


21 

this nonsense and get down to looking at papers we sub¬ 


22 

poenaed. 


23 

THE COURT: Mr. Sorkin claims that he never 

i 

24 

knew that you sent the subpoena. What am I going to do aboi 

it 

25 

that? 
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2 

MR. GOULD: Your Honor, I think we are really 

3 

getting ourselves caught up in something. 



) 4 

THE COURT: I agree with that. 

5 

MR. GOULD: I think they did subpoena the 

6 

SEC file in this case. 

7 

THE COURT: Fine. 

8 

MR. GOULD: I think Mr. Sorkin has the file. 

9 

Instead of the SEC delivering it to Feldshuh they gave 

10 

it to Mr. Sorkin which is not so terrible. That is all righ : 

11 

As far as I am concerned, 1 ^on't want to get into this 

12 

fight, but since they put this witness on the stand I antici¬ 

13 

pate that we may want to refer to the file in connection 

14 

with his cross-examination. I therefore ask simply for 

15 

Mr. Sorkin to acknowledge to the Court that the file is 

16 

here and at an appropriate time we will ask for its pro¬ 

17 

duction or such parts of it that can be produced and 

18 

your Honor can rule on it then as to whether it is appropriau 

19 

or not. Why can't we leave it that way? If he tells us 

20 

he has the file here, that is all I am interested in. 

21 

THE COURT: It seems to me that is sensible, but 

22 

to tell me it is 3500 material, I won't buy that. 

u 


23 

MR. FELDSHUH: I withdraw that. 

24 

THE COURT: You are asking me to do Something 

25 

that is impossible. 
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2 

MR. GOULD: Can wo just got an acknowledgement 


3 

from Mr. Sorkin — 

/ 

4 

THE COURT: He just held it up and acknowledged. 


6 

MR. SORKIN: Your Honor, I have the file. 


6 

MR. GOULD: We don’t have to say anything else. 


7 

i 

He has it. I f we have any right for any part of it v/e 


i 

8 

will apply to your Honor at that time for its production. 


9 

THE COURT: I would certainly go along with 


10 

that, Mr. Feld.shnh. My irritation at you is that you are 


11 

asking me to do something that no human being could do. 


12 

You are also asking me to construe something that I have 


13 

no basis to construe. 


14 

I just can’t. 


15 

Why don’t we relax? It is a good thing that 


16 

four o'clock is fast upon U3. This has not been one of 


17 

our better days. 


18 

MR. SORKIN: I am going to keep on the witness 


19 

for five minutes. ’ problem I have is that Rashes i3 


20 

observing the holiday and he wants to get out. The other 


21 

fellow we have as a witness has to bo in Maine next Monday. 


22 

MR. GOULD: Call the other fellow first. 

0 

23 

MR. SORKIN: I will call the other guy and 


24 

we will save Rashes. 


25 

He is going to leave. If we get through with 
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21 



22 

23 


24 


25 


this guy at twenty to 4:00, Pashes is gone. 

THE COURT: ?4r. Sorkin, you weren't even 

on this globe when this holiday was designated. \<Thy do 
you worry about this? 

MR. SORKIN: We will call the other guy, your 

Honor. 


THE COURT: We debate more problems that we have 
no control over. 

MR. FELDSHUH: I thought I was very good, today, 
short, right tc the point. 

THE COURT: You were miles ahead of most of us, 

I will tell you that. 

MR. FELDSHUH: Yes, sir. That was because of t 
oncoming holiday, your Honor. 

THE COURT: Why don't you tellMr. Rashes to go. 

If the great man is nervous, don't let's discommode him. 

He is probably so important we don't want to do that. 
(Recess.) 
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2b pm jqrf 1 

(Tn open court, jury not present.) 

THE COURT: Gentlemen, the jury is about to 

enter. 

MR. GOULD: We are conscientiously trying to 
save the time of the Court and the Jury. 

THE COURT: I know that, but the jury wouldn't 
understand that from the tone of your voice. 

MR. GOULD: We will desist in that effort. 

(In open court, jury present.) 

THE COURT: Ladies and gentlemen of the jury, 
while you were out of the room the lawyers have agreed 
that they are going to withdraw the witness who just came 
in briefly, Mr. Rashes, I think his name was. Instead 
they are going to take another witness who apparently 
comes from out of town for quite a ways and will be very 
brief. 

Mr. Sorkin. 

MR. FLANNERY: The Government calls Santo Recca. 
SANTO RECCA, called by the Government, 

being first duly sworn, testified as follows: 

MR. FLANNERY: May I proceed, your Honor? 

THE COURT: Yes, sir. 
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1 

jqrf 2 

Recca-direct 

2 

DIRECT EXAMINATION 

3 

1JY MR. FLANNERY: 

4 

Q 

Mr. Rccca, are you employed? 

5 

A 

Yes, I am. 

6 

Q 

Where are you employed? 

7 

A 

I beg your pardon? 

8 

Q 

Where are you employed? 

9 

A 

General Corrugated Machine. 

10 

Q 

Do you know Ramon D'Onofrio? 

11 

A 

Yes, I do. 

12 

Q 

How long have you known him? 

13 

A 

About 12 years. 

14 

Q 

Did there come a time when you had a conversation 

15 

with Mr. 

D'Onofrio about Training With The Pros? 

16 

A 

Yes, there was. 

17 

Q 

When was that? 

18 

A 

Around January 1969. 

19 

Q 

Where was that? 

20 

A 

At Mr. D’Onofrio's home. 

21 

Q 

Was anyone else present? 

22 

A 

Yes, Mr. D’Onofrio's children and his wife. 

23 

Q 

To the best of your recollection, could you tell 

24 

me what 

you said and what he said? 

25 

A 

lie told me he had this new issue coming out. 
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Training With The Pros. 

Q Could you speak up? 

A Ife h d this new issue coming out. Training With 
The Pros. He explained to me what it would do with the 
tr iining program and the manual and he asked me if I would 
be interested in investing money in it. I said to the 
extent I could, yes, I would be. 

Q Did you say anything else in the conversation? 
Did he say anything else? 

A Pertaining to Training With The Pros? 

Q Yes. 

A Not at that time, no. 

Q Did there come a time when you had another 
conversation concerning Training With The Pros? 

A Yes. 

0 When was that? Hov 'ong after this? 

A After I received the prospectus in the mailing 
for Training With The Pros. 

Q What vas said in that conversation both by 
yourself and by him? 

A At that time — 

Q When did you say the conversation was? 

A After I received the prospectus. I would say 

toward the end of January, beginning of February. 
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Q Could you say where you had this conversation? 
About where was it? Was it in your home? 

A No, it was probably either at his home or 
out at skeet shooting. V7e used to go skeet shooting. 

Q Skeet shooting? 

A Yes, with a shotgun and clay pigeons. 

Q What did you say in the conversation and what 

did he say? 

A At that time he said that he had the issue -- 

Q Please keep your voice up. 

A He asked if I got the prospectus and I said yes 
He said it would be coming out at $7 a share, would 
I be interested in going in with him at how much, and 
I said the best I can go is $700. That is $100 shares. 

He said, "Well, I will give you the money and 
you buy 1,000 shares and when we sell it I will give you 
back the 100 and whatever profit if any we make on it." 

0 Was anything else said? 

A Not really. 

Q Was the stock bought in your name? 

A No, it was bought in my wife’s name. 

Q Did there come a time when you received the 
money from Mr. D'Onofrio? 

A Yes, I received the check from Mr. D'Onofrio. 
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Q What did you do with that? 

A I deposited it in ny checking account and with¬ 
drew a check — I forget the name of the bank, a bank 
in New York City and we sent it in with an application 
for the stock. 

Q Did you subsequently receive a receipt? 

A Yes, I got the stock certificate. 

Q Did you subsequently have a conversation with 
Mr. D'Onofrio, a telephone conversation about the stock 
certificate? 

A Yes, he called me and said that he would send 
me a document for my wife to sign and to send the document 
with the stock certificate to him. And that he would 
replace it with another certificate for 100 shares that 
were mine and the 1,000 shares he would keep. 

Q I show you Government's Exhibit 2-A already 
introduced. Do you recognize this? 

A Yes, this is the stock certificate. 

Q Is that what you received in the mail? 

A Yes, this is what I got in the mail. 

Q What did you send back to Mr. D'Onofrio? 

A I sent him this and the document on the back 
signed by my wife but it was blank. There was nothing 
written on it. 


11 
it 
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Q I also show you Government's Exhibit 8 which 
has been introduced, and I ask you if you recognize this? 

A Yes. 

Q Would you toll us what it is? 

A It is a receipt for the stock we gave Ray. 

Q Mien did you first see this document? 

A At Mr. D'Onofrio's home. 

Q Who was present? 

A My wife — 

MR. GOULD: Do we really need all this? There 
is no issue on this. The document is in evidence already. 
If they have some point they want maybe we can concede 

it. 

THE COURT: Since I don't know what the point is 
and since I am obviously not the prosecutor, I can't answer 
you. 

MR. FLANNERY: If the defense is willing to 
stipulate that the document was signed subsequent to the 
date on that document, then this isn't necessary. 

MR. GOULD: How could I possibly? I haven't 
the faintest idea. 

MR. FLANNERY: That is why we are proceeding 
with this line of questioning. 

THE COURT: That is perfectly fair. If you want 
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to go ahead, you may. 

Q I repeat my question. 

I said where did you first see this document? 
A At Mr. D'Onofrio’s home. 

Q When was that? 

A Somewheio early to mid-March. 

Q Who was present on that occasion when you 

received this document? 

A My wife was and she signed it. 



Q Who gave you the document? 

A Mr. D'Onofrio. 

Q He gave it to you and not your wife? 

A He handed to like both of us. 

Q The signature on this document i3 Ruth Recca. 
Do you recognize that signature? 

A Yes. 

Q Is that the signature of your wife? 

A It is. 

Q And the date on this document is what? 

A February 21, 1969. 

0 Do you recall seeing that on the document the 
day it was signed? 

A No, I do not. 

Q When you were given this document by Mr. 
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D'Onofrio did he say anything to you when he gave you 
this? 

A He said he needed it as a receipt for the stock 
that we gave back to him. 

MR. FLANNERY: No further questions, your Honor. 
MR. GOULD: I have no questions. 

MR. FELDSHUH: I have no questions, your Honor. 
My usual object : on and I assume the same ruling. 

THE COURT: Thank you, Mr. Recca, you may be 

excused. 

(Witness excused.) 

MR. SORKIN: The Government calls Walter Paruch, 
your Honor. 

WALTER PARUCH, called as a witness 

by the Government, being first duly sworn, testified 
as follows: 

MR. SORKIN: May I proceed, your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. SORKIN: 

Q Mr. Paruch, are you employed? 

A Yes, self-employed. 

Q Where? 

A New York Mercantile Exchange. I am a floor 
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broker. 

Q Mr. Paruch, were you ever a registered repre¬ 
sentative? 

A Yes. 

Q Do you know a person by the name of Eleanor 

We in? 

A Yes, I do. 

Q When did you first meet Eleanor Wein? 

A At L. F. Rothschild & Company. 

Q Did there come a time when you became a partner 
of Eleanor Wein? 

A Yes. 

Q When was that, sir? 

A Around 1964. 

0 Where was that? 

A At Hirsch & Company. 

Q Could you tell us please what type of partner 
you were? 

A We shared accounts and commissions. 

Q Did you sit at the same desk together? 

A Side by side. 

Q Did you share phones? 

A We had cross phones, yes. 

Q Do you know a gentleman by the name of Philip 
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Yes, I do. 

Do you see him in the courtroom today? 

Yes. 

MR. SORKIN: May the record reflect that he has 
the Defendant Stoller. 

Mr. Paruch, when did you first meet Mr. Stoller? 
I met him at Lieberbaum & Company. 

When was that, sir? 

I w old say in 1964. 

Were you employed — 

1965. 

Were you employed there? 

Yes. I was there for a month or so. 

Was Mrs. Wein there as well? 

Yes. 

Do you know a jer.Lleman by the name of Jerome 

Yes, I do. 

When did you first meet Mr. Allen? 

At the same time I met Phil Stoller. 

Where was that? 

Lieberbaum & Company. 

Were you and Mrs. Wein partners at Lieberbaum & 
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Company? 

A No. 

Q Let me direct your attention, Mr. Paruch, to 
April of 1969. Did Eleanor Wein have a conversation 
with a person while you were present? 

A Yes. 

Q After she got off the phone did she have a 
conversation with you? 

A Yes, she did. 

MR. SORKIN: Your Honor, at this point we represen 
that we are going to call Eleanor Wein and this is a 
conversation between Eleanor Wein and Walter Paruch outside 
the presence of the defendants. 

MR. GOULD: Then it is not admissible. 

MR. SORKIN: We do have precedent in this case, 
a conversation fc tween Mr. D'Onofrio and Mr. Bonavia 
outside the presence of Mr. D'Onofrio’s testimony at it 
was allowed. 

T E COURT: Wait a minute. Speak for yourself. 

I don't consider that any precedent binding on the Court. 

MR. SORKIN: I don't either. I wanted to point 
it out. We are making that representation and Eleanor 
Wein will be here. 

THE COURT: The trouble is that it doesn't 
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have anything to do with the real problem at hand which 
defense counsel is raising. It would cure the hearsay 
problem up to a point but it wouldn't be a total 
cure. 

MR. SORKIN: We would like to elicit this con¬ 
versation that he had with Eleanor Wein. 

MR. GOULD: I object. 

THE COURT: I think they are within their rights 
to object. You are not contending these people are co¬ 
conspirators, are you? 

MR. SORKIN: No, far from it. 

THE COURT: Then I don't see on what theory 
you can offer it. 

Q Did you have a conversation with Eleanor Wein? 

A Yes. 

Q After this conversation with Eleanor Wein did 
you purchase stock of Training With The Pros? 

A Yes, I did. 

Q For whose account? 

A I bought 100 shares for my aunt. 

Q What is your aunt's name? 

A Rose Illudzenske. 

Q Does your aunt live with you? 

A Yes, she does. 
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Q Did she receive a confirmation of purchase in the 

mail? 

A Yes, she did. 

Q At your house? 

A Right. 

Q Will you please look at Government's Exhibit 73 
and I ask you if that is the confirmation that your aunt 
received? 

A Yes. 

Q Was this mailed from Hirsch & Company to your 

home? 

A Yes. 

MR. GOULD: I object to this, your Honor. 

This hasn't been connected with any defendant in this case. 

THE COURT: I didn't suggest that it had, Mr. 
Gould. I think we are dealing with quite a different 
problem. We are dealing with something in the mails, I 

would surmise. 

MR. GOULD: Even then he can't testify to it. 

THE COURT: Sure he can testify to it. Why 
not? He says it was received in the mail. 

MR. GOULD: Can I ask him about it? 

THE COURT: If you feel you want to ask some 
voir dire, you may. 


SOUTHERN DISTRICT COURT' REPORTERS, U.S. COURTHOUSE 






1351 


jqrf 14 Paruch-direct 

VOIR DIRE EXAMINATION 
BY MR. GOULD: 

Q Did it come to you in the mail? 

A It came to the house, my house. 

Q She lives with you? 

A Yes. 

0 Did you see it when it came in? 

A I am not home when the mail comes in. The mail 
comes in at 9:00, 10:00 o'clock and I am at the office. 

Q You didn't see it when it came in? 

A No, afterwards. 

0 All you know is that the paper was at your house 
and you saw it at your house? 

A Right. 

MR. GOULD: I stand on the objection. That is 
no way to prove the mailing. 

THE COURT: I agree it doesn't prove the mailing 
but he has identified it as an authentic document. 

MR. GOULD: That was at his house. 

THE COURT: Right. I will take it subject to 
further connection. 

BY MR. SORKIN: 

Q Where is your aunt now? 

A Maybe she i3 home. She left this morning — 
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2 

MR. SORKIN: Call the aunt. 


3 

. 

THE COURT: Just a moment, gentlemen. First of 


4 

all, Mr. Paruch has answered you. She is in the city 


5 

somewhere. 


6 

THE WITNESS: She left this morning to go some 


7 

place. 


8 

THE COURT: She will be back? Where do you live? 


9 

THE WITNESS: Oceanside,.New York. 


10 

MR. COULD: I don’t want to cause any inconvenience 


11 

to anybody. It is not worth fussing about. If the only 


12 

purpose in calling this witness is to prove a receipt of 


13 

confirmation by his aunt that is a different thing. I will 


14 

be glad to stipulate that it was sent and received by her. 


15 

I am sure, through the mail and I can’t imagine Hirsch 


16 

sending a horse and carriage out there with a confirmation. 


17 

It must have been the mail. 

\ 

18 

If that is all we have it for let him go. 


19 

MR. SORKIN: We have a little more but I will 


20 

accept what Mr. Gould has said. 


21 

THE COURT: All right. 

(d 

22 

MR. FELDSHUH: I will join in that stipulation. 

23 

(Government's Exhibit 73 received in 

XX 

24 

evidence.) 


25 

MR. SORKIN: Ladies and gentlemen, since we are 
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2 

still on the confirmation, the purchase date of this was 

■•Tv 

3 

4/14/1969, 100 shares of Training With The Pros at 

■> 

4 

$62 a share for Miss Rose Mludzenske, 175 Roosevelt Street, 

l 

5 

Oceanside, New York, with the llirsch & Co., 25 Broad 


6 

Street address on it. 


7 

Q Did there come a time, Mr. Paruch, when- you had 


8 

a conversation with Philip Stoller and the subject of 


9 

Training With The Pros came up in the conversation? 


10 

A Yes. 


11 

Q How soon after this purchase, sir? 


12 

MR. GOULD: I object to that. Let him ask a 


13 

time. 


14 

THE COURT: You are asking the time, I don’t 

1 

15 

follow you. 


16 

MR. GOULD: How do we know it was after this 


17 

purchase? 


18 

THE COURT: I don't know but one thing at a 


19 

time. 

I 

20 

MR. GOULD: It is an improper question. I 


21 

don't want him to lead this man or do the testifying. 

l 

22 

THE COURT: To an extent it is leading, I agree 

( * 

1 

23 

with you, but frequently that is the case and I will allow 


24 

it. 


25 

Go ahead. 
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2 

Q 

Did there come a time when you spoke to Mr. 


3 

Stoller 

about Training With The Pros subsequent to the 

.'4s 

4 

purchase 

on April 15, 1969? 


5 

A 

Yes, there was. 


6 

Q 

How soon after that? 


7 

A 

I think a couple of weeks, a few weeks. 


8 

Q 

I didn't hear you. 


9 

A 

It could have been a week or two weeks later. 


10 

Q 

Just confine yourself to Training With The Pros 


11 

in that 

telephone conversation. 


12 


What did you say to Mr. Stoller and what did Mr. 


13 

Stoller 

say to you and, by the way, did he call you or did 


14 

you call 

him? 


15 

A 

I think he called me. 


16 

Q 

What did you say to him, sir, and what did he 


17 

say to you? 

* 

18 

A 

I asked him about Training With The Pros. The 


19 

price was down. He said to me, "This is not a deficit 


20 

company. 

M 


21 


MR. GOULD: This is what? 

( V 

22 


THE WITNESS: "This is not a deficit company," 

23 

meaning 

it wasn't Hosing money. 


24 

Q 

Go ahead. 


25 

A 

He says, "They will earn 60 cents this year and 
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2 

one dollar to a dollar and a half next year," and the 


3 

earnings will go in a geometric progression. 

-V 

4 

Q 

Was there any mention of a child in that con- 


5 

versation 

with Mr. Stoller? 


6 

A 

Yes, Eleanor asked me to ask him if ho would 


7 

buy it for a child and he said yes. 


8 

Q 

What did you say to Mr. Stoller after Mrs. 


9 

Wein said 

, "Ask him if he would buy it for a child"? 


10 

A 

What did I say to him? 


11 

Q 

Yes. 


12 

A 

I don’t remember what I said to him. 


13 

Q 

I didn't hear you. 

| 

14 

A 

I didn't understand your question. 

1 

15 

Q 

You were on the phone with Mr. Stoller. 


16 

A 

Yes, he said he would buy it. 


17 

Q 

Listen to my question. You were on the phone 


18 

with Mr. 

Stoller. Does Mrs. Wein say something to you. 

• 

19 

yes or no 

? 


20 

A 

No, I don't think she said anything to me. 


21 

0 

Did -he sk you to ask him something? 

r : 

22 

A 

She asked him if he w old buy it for a child. 


23 

That was 

the question. 


24 

Q 

Did you then ask Mr. Stoller if he would buy 


25 

it for a 

child? 
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2 

A I did. 


3 

Q What did he say to you? 

A 1. 

"V 

4 

A He said yes, he would buy it for a child. 


5 

Q Did there come a time when you purchased additional 


6 

shares of Training With The Pros? 


7 

A Right. I bought 50 shares for my wife's aunt 


8 

at $50 a share. 

1 


9 

Q Who was that? 


10 

A Sally Turner. 


11 

Q Where does Sally Turner live? 


12 

A Painesville, Kentucky. 


13 

Q Do you remember when you purchased the stock 


11 

for her? 


15 

A I think I bought it the same day that I bought 


16 

50 shares for my aunt, another 50 shares. I think it was 


17 

around the 23rd of May. 


18 

Q Let me show you now what has previously fc«:.en 


19 

marked as Government's Exhibit 73-A and I ask you again. 


20 

did you see that at your aunt's house or your house when 


21 

you lived together? 


22 

A Yes, I received that in my house, yes. 

(> 

23 

MR. SORKTN: We ask for the same stipulation 


24 

with respect to 73-A and also that a confirmation was 


25 

mailed to Mrs. Sally Turner in Painesville, Kentucky 
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from Hirsch & Company. 

MR. GOULD: I so stipulate. 

MR. FELDSHUH: With the usual caution,your 

Honor. 

MR. GOULD: Without conceding that it has any- 
’ thing to do with the Defendant Stoller in any way. 

THE COURT: I understand. 

You are going to offer these confirmations? 

MR. SORKIN: I am just offering 73-A which is 
the second Rose Hludzenske. I am not offering the con¬ 
firmation for Sally Turner. 

THE COURT: 73-A? 

MR. SORKIN: Yes. 

(Government's Exhibit 73-A received in 
evidence.) 

MR. GOULD: May I inquire under what count of 
the indictment all of this is supposed to be coming in? 

T! C URT: I tell you, Mr. Gould, take a look 
at Count 6 or 73-A. As for Sally Turner, although he 
is not offering that confirmation at this point, I suggest 
you look at Count 5. 

MR. GOULD: Very well, your Honor. 

MR. SORKIN: I take it, your Honor, the 
stipulation is that a confirmation was mailed from Hirsch 


i, 


i 
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jqrf 21 


Paruch-direct 


& Company to Sally Turner in Painesville, Kentucky? 


MR. GOULD: I am sure it was. I have no reason 


to contest it'. 


MR. FELDSHUH: Likewise. 


THE COURT: Any other questions of Mr. Paruch? 


MR. SORKIN: One last question, 


Q Do you know a gentleman by the name of Ramon 


D'Onofrio? 


A I don't know him personally but we had his 


commodity account. He did one transaction with us. 


Who is we? 


Eleanor Wein and I. 


Q Did Mr. D'Onofrio open his account with you and 


Mrs. Wein? 


Yes. 


Q Who introduced Mr. D'Onofrio to you and Mrs, 


Wein? 


A Philip Stoller. 


MR. SORKIN: No further questions. 


CROSS EXAMINATION 


BY MR. GOULD: 


Q Mr. Paruch, you have been in the securities 


business a long time, haven't you? 


A Yes, I am in business — 
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MR. GOULD: I am going to withdraw my question. 
MR. SORKIN: Your Honor, it is right at 4:00 and 
Mr. Paruch will be here on Monday morning. I think it is 
a good time to break before his cross. 

THE COURT: If there is not going to be 
extensive cross maybe the jury would just as soon wait 
a minute or two. 

MR. SORKIN: I don't know. 

MR. GOULD: Five minutes, ten minutes, I would 
think at most. I will try to be very brief. 

THE COURT: Is that all right with you 

gentlemen? 

Q Mr. Paruch, you have been in the securities 
business a long time. 

A Yes. 

Q You know that on these new issues,and you knew 
the Training With The Pros was a new issue, didn't you? 

A No. 

Q You didn't know that? 

A I didn't. 

Q You bought the security without knowing anything 

about it? 

A That is right. 

Q Is that a regular practice of yours? 
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jqrf 23 

Paruch-cross 



2 

A 

No. 



3 

Q 

Why did you do it in this case? 

"V 


4 

A 

Well, I had received some stocks from Jerry 



5 

and PHil 

and they were winners. They were good stocks. 



6 

Q 

You mean Mr. Stoller and Mr. Allen? 



7 

A 

Yes. lie said it is a winner and I took it for 



8 

granted. 

I don't know. I investigated after, you know. 



9 

Q 

So you had had suggestions about securities 



10 

from them 

before this Training With The Pros, right? 



11 

A 

Yes. 



12 

Q 

And they h d been pretty accurate, hadn't they? 



13 

A 

Yes. 



14 

Q 

And you made money with them? 



15 

A 

Yes. 



16 

Q 

And you had confidence in them? 



17 

A 

Yes. 



18 

Q 

You knew them well and you knew their reputation? 



19 

A 

I knew they knew stocks. 



20 

0 

You knew th t they were skilled professionals 



21 

in the securities field, isn't that right? 

r- 


22 

23 

A 

Q 

I guess you can say that. 

You knew that they were honest, didn't you? 



24 

A 

Yes. 



25 

Q 

They never told you any lies, had they? 
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jqrf 24 Paruah-cross 

A Not as far as I know. 

Q Then you heard through Mrs. Wein or somebody 
that they had an interest in Training With The Pros and 
you just went ahead and bought it? 

A Yes. 

Q Because you knew they were interested in it, 

right? 

A Right. 

Q As a matter of fact, the stock did go up, 

didn't it, after you bought it? 

A If it did I didn't know about it. 

Q You didn't pay any attention to it? 

A No. 

MR. GOULD: I have no more questions. 

MR. FELDSHUH: I have no questions, your Honor. 
REDIRECT EXAMINATION 
BY MR. SORKIN: 

0 Mr. Gould asked you if you made money with 
rrv and Phil before, did you make money on Training With 
The Pros? 

A No. 

Q Hew much did your aunt lose? 

MR. GOULD: I object to that. What difference 
does it make? I can tell you how much I lost. 
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Pros. 


Paruch-redirect 


MR. SORKIN: You didn’t buy Training With The 


MR. GOULD: How do you know? 

THE' COURT: I don't think we have to go into that 
but if you want to ask him how much he lost if he 
recalls -- 

Q How much did your customers lose? 

A 10,000 — 

MR. GOULD: Objection. 

THE COURT: I agree with defense counsel. That 
is too much. We don't need that. 

Thank you, Mr. Paruch, you may be excused. 

(Witness excused.) 

THE COURT: Miss DeBartola and ladies and 
gentlemen, I won't keep you. However, we will resume, 
of course, on Monday, as you know. I would like to try 
aqain 9:30 and see if we can't do better. Let me just tell 
you what I know from counsel tell me as to how we are 
progressing. I believe it is fair to say that the 
Government should finish its proof sometime on Tuesday. 

%t least that is the expectation and from what I know it 


seems eminently reasonable. That gives you some idea of 
of where we are going. I hope you have a pleasant weekend. 
I will see you next Monday at 9:30. 
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(Jury left courtroom.) 

THE COURT: Mr. Feldshuh, I would like to suggest 
an aberrant thought even in 1974, and that is that the 
SEC files are, I believe, certainly here and public 
documents which would include you and me and maybe a few 
other characters. Seriously, what I am trying to say is 
that I would ask — and I sympathize with Mr. Sorkin. I 
don't think he was at all remiss in not turning this over 
because he had no reason to anticipate I assume any more 
than I did. 

I would also agree with him that probably a 
lot of this is not, strictly speaking, 3500 material. 

But if you want to see the due diligence file I don't 
see how the Government can't show it to you, particularly 
if you subpoenaed it. 

Do you see any reason, Mr. Sorkin? 

MR. SORKIN: The only thing I would oppose would 
be, of course, internal memoranda in the non-public file. 

As far as the due diligence file — 

THE COURT: I am not even sure Mr. Feldshuh 
wants the non-public file. 

MR. FELDSHUH: I just want to see what you are 
going to show me. 

MR. SORKIN: This is a record of action and it 
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is in the record section and I am turing it over to Mr. 
Feldshuh right now. 

MR. GOULD: A due diligence file is a public 
file and anybody can see it. 

THF, COURT: Particularly in 1974 . I thought 
we were coming off this national hangup that everything 
belongs to some bureaucrat. 

MR. GOULD: The other stuff on the investigative 
file, the internal file, if I may respectfully direct 
your Honor * s attention to what my own experience has been - 
THE COURT: I am not saying he should turn that 


over. 

MR. GOULD: I don't think he should turn that 
over to us. 

THE COURT: I am talking about the due diligence 
file and any other public file portions which I thought 
everybody knew about anyhow. 

MR. SORKTN: That is it, your Honor. The only 
other files we have are the investigative file which was 
non-public, the A10-2 file which are memos in the file. 

MR. FELDSHUH: Let me see them. 

MR. GOULD: That is public. 

MR. SORKIN: The A10-2 file — 

MR. GOULD: If it is not marked it is a public 


SOUTHERN DISTRICT COURT HI' PORTERS, U .5. COURTMOUSE 
f Ol E V -10UAHE NE * EORK NY. CO 7 41.80 






1865 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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file. 

MR. SORKIN: There are things here that I 
disagree with. There are closing reports written by 
SEC attorneys to their supervisors which are non-public. 
There are memos from supervisors to Kevin Duffy, internal 
memos. I don't see how that is related. 

MR. GOULD: What I think should be done with 
that is if in the course of examining Mr. Rashes we 
think there is something there relevant we turn it over 
to the Court and the Court can decide if there is a basis 
for confidentiality. 

MR. FELDSHUH: The Securities and Exchange 
Commission marked it a public file. 

THE COURT: This has been a bad day and you have 
done much better than Messrs. Gould, Sorkin and Tyler have 
done and you are getting down to as bad as we have been 
all day. You just better simmer down here. You look at 
that file you have been given. This man Rashes, I haven't 
the faintest noti of what that great man is going to 
be asked on direct. I am going to support Mr. Sorkin 
until I hear something different. 

I have a feeling you are going to have more 
than what you can cope with in your hands right now. 

If something comes up and you have a specific need for 
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it I will gladly enterta’n an application after wo know what 
Rashes is going to tell us. But I am not going to support 
any general rummage at this point because I think it will 
just prolong the trial and make life more miserable 
than it already is. 

MR. FELDSHUH: I am willing to look at this 
Friday and save the Court time. 

THE COURT: I hope you do. We have quite a few 
days, you better. 

MR. FELDSHUH: Yes, sir. 

THE C URT: All right. 

Have a good holiday. 

(Trial adjourned to September 30, 1974 at 
9:30 a,m.) 
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United States of America 
vs 

Philip Stoller and Martin Frank 

New York, New York 
September 30, 1974-9:30 a. 

(Trial resumed.) 

(In open court, jury present.) 

MR. SORKIN: May I proceed, your Honor? 

THE COURT: Yes. 

MR. SORKIN: The Government calls Alan, Rashes. 
ALAN RASHES, a witness called by the 

Government, being first duly sworn, testified 
as follows: 

MR. SORKIN: May I proceed, your Honor? 

THE COURT: Yes. 

(Government’s Exhibit 105 marked for 
identification.) 

DIRECT EXAMINATION 
BY MR. SORKIN: 

Q Are you employed? 

A Yes. 

Q In what capacity? 

A Chief attorney of the branch of Legal Interpreta¬ 

tions of the Securities and Exchange Commission employed 
in the New York Regional Office. 
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0 How long have you been so employed? 

A With the Commission, since July of 1967. 

Q Let me direct your attention to 1969. Were you 
in charge of the investigation into the Regulation A under¬ 
writing and after market trading in a security called 
Training With The Pros? 

A Yes, I was. 

O Let me direct your attention to approximately 

June 17, 1969. 

Did you have a conversation with a man known to 
you as Philip Stoiler? 

A Yes. 

0 Where was this conversation? 

A I don't know if it was in any office or if it was 
via the telephone. 

Q Tell us please what you said to Mr. Stoiler and 
what he said to you? 

A Mr. Stoiler called because I had subpoenaed 

to testify under oath his wife, his mother and his mother- 
in-law. To the best of my recollection, Mr. Stoiler told 
me his mother-in-law was ill, his mother was very old 
and his wife was very concerned and they would not be in 
to testify and he would like to come in and testify in 
there instead. 
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2 

0 

Did there come a time when Mr. Stoller came in 


3 

and did 

testify? 

* *v 

4 

A 

Yes, there did. 


5 

Q 

Was there any further conversation with Mr. 


6 

Stoller 

before he came in? 


7 

A 

Not that I know of, no. 


8 

0 

Let me show you what has previously been marked 


9 

as Government's Exhibit 105 for identification. Would you 


10 

look at 

this, please? 


11 

A 

Yes, I can. 


12 

0 

Tell us, please, what it is. 


13 

A 

It is the written transcript of the testimony of 

4 

14 

Mr. Stoller given on June 20, 1969. 


15 

Q 

Let me ask i this, was Mr. Stoller sworn undt . 


16 

oath at 

the time? 


17 

A 

Yes, he was. 

r 

18 

Q 

Was the Commission investigating the trading of 


19 

Training With The Pros? 


20 

A 

Yes, they wore. 


21 

Q 

Did you wear Mr. Stoller? 


22 

A 

Yes, I did. 

V 

23 

Q 

Were you an authorized officer authorized to 


24 

adminis 

ter oaths? 


25 

A 

Yes, I was. 




south chh uiS'. :<>C f cou«r HtPOiitHS, u.».codMtMOu:e 

FOLLY VdlJMIt . Hi * V|H« H Y CO 7 ISm 




f 



• 





1 

rmrf 4 Rashcs-direct 1871 



2 

MR. FELDSHUH: Is this being offered against 



3 

Stoller only? 

•5 


4 

MR. SORKIN: Against Defendants Stoller and Frank. 



5 

MR. FFLDSHUH: I object to it. 



6 

THE COURT: Are you offering 105? 



7 

MR. SORKIN: Yes, your Honor. 



8 

MR. GOULD: Your Honor, I will concede he was an 



9 

officer, he was acting in the performance of his duties. 



10 

that he gave the conventional warnings and an oath was 



11 

administered to Stoller. 



12 

THE COURT: All right. 



13 

Q At the time were you also investigating the manipu¬ 



14 

lation of the stock of Training With The Pros and fraud 



15 

in the offering sale? 



16 

MR. GOULD: I object to that, your Honor. 



17 

THE COURT: We have covered that. He said he 



18 

was investigating Training With The Pros. 



19 

MR. SORKIN: I offer 105, your Honor. 



20 

MR. FELDSHUH: I make an objection on behalf of 



21 

Defendant Frank. 

•r i 


22 

THE COURT: Are you seriously offering this — is 



23 

the Government offering this as to the Defendant Frank? 



24 

MR. SORKIN: Yes, we are, your Honor. 



25 

THE COURT: I am only going to receive it 




as to the Defendant Stoller at this point and I will give 
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2 

you a chance to be heard at the recess. I don't 

see any 


3 

evidentiary basis now to have this kind of thing 

received 

JT *> 

4 

as to the other defendant and I remind you that my under- 


5 

standing of the conspiracy count is in my mind as 

I make 


6 

that statement. 



7 

MR. SORKIN: I understand, your Honor. 



8 

MR. GOULD: In that case, I assume your Honor 


9 

will explain to the jury that it is being received only on 


10 

the false statement counts. 



11 

THE COURT: I assume the Government is 

offering 


12 

it also as to the state of mind of the defendant 

with 


13 

regard to Count 1, but I think maybe you raise a 

good point. 


14 

I will receive it only as to the so-called false 

statemr 't 


15 

counts at this point. 



16 

(Government's Exhibit 105 for identification 

XX 

17 

received in evidence.) 



18 




19 




20 




21 



0 

22 

23 


' 


24 
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Mr.Rashes, let me direct your attention to approx¬ 


imately August 1969. Did you then have another cor’ 


with Mr.Stoller? 


Yes. 


Q Where was this conversation? 


A In the New York regional office of the Securities 


and Exchange Commission. 


Q Would you fell us, please, if anyone else was 


present? 


I believe Mr. Kelly was present, who was a security 


investigator on the staff of the New York regional office. 


Q Tell us what Mr.Stoller said and what you said. 


I have no real clear recollection of that meeting. 


Let me show you what has previously been marked 


Government Exhibit 67A. Please read it (handing). 


After you have read it, I will ask you seme 


questions. 


(Pause.) 


Have you read it? 


I have. 


Did you prepare that memo? 


Yes. 


Q Is that your signature cn the second page? 


Yes, it is. 
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0 Was this memo prepared on or about the time that 
you spoke to Mr. Stoller? 

A According to the memo, it was prepared two days 
thereafter . 

Q You testify that this was your memo? 

A Yes. 

Q Was this memo placed in the Commision's files 
after you prepared it? 

A Yes. 

Q Was it in the ordinary course of the Commission's 
business to keep memos of conversations? 

A Yes, it is. 

Q Was this memo kept in the ordinary course of the 

business? 

A Yes. 

Q Of the SEC? 

A Yes. 

MR. SORKIN: We offer 67A in evidence, your Honor. 

MR. FELDSHUH: Same objection as to the defendant 

Frank. 

MR. COULD: I have no objection to its receipt on 
the'false statement counts. 

THE COURT: Right. It will be received in respect 
to those counts only as to the defendant Stoller only. 
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(Government Exhibit 67A for identification 
was received in evidence.) 

MR. GOULD: Excuse me a moment, your Honor. Let 
me confer with Mr. Sorkin for a moment. 

(Counsel confer off the record.) 

Q Mr.Rashes, let me show you what we will now mark 
as 67B. 


(Government Exhibit 67B was marked for 
identification.) 

Q Would you look at 67B and I ask you if that is 
an exact copy of 67A, with certain portions deleted. 

MR. GOULD: Why can't we save a little time, your 
Honor? I will consent that 67A be withdrawn and that 67B 
as shown to the witness now be received in evidence. 

I think that is the best way to do it and we don't 
have to fool around with it. 

MR. SORKIN: May I read 67B to the jury, your 


Honor? 


THE COURT: Before we get into that, I am not sure 
the record accurately reflects the goings on here. Originally 
you offered 67A. 

MR. SORKIN: We withdraw that, your Honor, and 
offer now 67B. 
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MR. GOULD: To which W2 consent — 

THE COURT: Under the false statement count only. 

MR. FELDSHUH: As to which I request your Honor 
to make the same ruling. 

THE COURT : I did, Mr. Feldshuh. The jury 
understands that. It is received only as to Stoller under 
the false statement counts. 

You have no concern, sir. 

(Government Exhibit 67B for identification 
was received in evidence.) 

MR. SORKIN: Your Honor, may I hand up the copy 

of this for your Honor to read while I am reading it to see 
if your Her or wishes to maintain the position on the false 
statements counts only? 

Ladies and gentlemen of the jury, this is dated 
August 31, 1969 — 

MR. GOULD: i Before-' counsel reads this to 
the jury, may I respectfully suggest this is anAugust 21st 
memorandum and we have two other documents which have been 
received which antedate this. Am I to understand counsel 
is not going to communicate their contents to the jury? 
Wouldn't it be more orderly to start at the beginning? 

THE COURT: You may be right, but under our 

system counsel tries the case rather than the Judge, and I 
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End IB 


have to tolerate whatever he is up to. 


Let me aSk you something, Mr. Sorkin. There is 


only one other document that I know of and that is Government 


Exhibit 105. 


MR. SORKIN: That is correct, your Honor. 


THE COURT: What do you want to do with that? 


I have it here. 


MR. SORKIN: It is quite lengthy, your Honor, and 


I don't want to take the Court’s time and read it now. 


THE COURT: You want to read 67B now? 


MR. SORKIN: Yes, your Honor, which is an 


exact copy of 67A in your possession. 


(Mr. Sorkin reads to jury from Government 


Exhibit 67B in evidence.) 
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MR. SORKTN: I have no further questions. 


your Honor. 

THE COURT: Before we proceed in cross-examinatio r 
I think, Mr. Gould, that I am persuaded that the ruling was 
a little narrow. 

I am going to change my ruling and receive 67B 
not only in respect to the so-called false statement counts, 
but as to the other counts having to do with the alleged 
fraud, conspiracy, et cetera, and so instruct you and the 
jury in case it makes any difference on your cross-examinatio 

MR. GOULD: In those circumstances, your Honor, 

fromwhat I know of Government Exhibit 105, that probably 
the ruling would have to be consistent thereto because the 
same subjects are covered. 

I can't conscientiously represent to you that 
there is any difference in content between the two documents. 


that. 


THE COURT: I haven't had a chance to study 


Why don't you assume that that might be the case 


in your cross-examination if you care to. 

As I explained to Mr. Gorkin, as soon as I get 

a chance to read that transcript, which I ain trying to do 
as quickly as I can, I will then make a ruling on that if 


need be. 
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Certainly I have read Government Exhibit 67B, 
and I think the Government is right on that. That should 
be admitted as to the defendant Stoller only, and I will 
allow the jury to consider it in respect to any counts 
that they care to. 
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2 

MR. GOULD: I would like to make another suggestion 

t 

3 

your Honor. 


4 

Here is this transcript which runs about 38 pages 


5 

and it really seems to me to be silly to try to cross examine 


6 

him on the transcript with the jury not knowing a word that 


7 

is in it. It is in evidence. 


8 

If Mr. Sorkin is not going to read it, I will read 


9 

it. 


10 

MR. SORKIN: I will be happy to read it. I didn't 


11 

want to take the Court's time. 


12 

MR. COULD: How can I cross examine about 

! 


13 

something that they don't know anything about? 


14 

MR. SORKIN: I will read it now, your Honor. 


15 

MR. GOULD: If he doesn't want to read it, I will 


16 

be glad to. 


17 

THE COURT: Mr. Sorkin said he will read it. 


18 

Why don't you save yourself. 


19 

MR. GOULD: I'm grateful. 


20 

THE COURT: As a matter of fact, would you like to 


21 

use one of your partners, Mr. Sorkin, so that we could 


22 

proceed a pace with two voices instead of just your one? 


23 

MR. SORKIN: I think I can read fairly well just or 

13 , 

24 

your Honor. 


25 

THE COURT: I don't quarrel with that, I'm just 
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2 

making a suggestion. 

3 

MR.SORKIN: I have to take 105-A, your Honor. 

V 

; 4 

s 

THE COURT: You don't have copies of this? 

5 

MR. SORKIN: I do for Mr. Could. I did not 

6 

make one for the Court. 

7 

R. GOULD: I can give this to his Honor. 

8 

THE COURT: Take this, please. You keep it. 

9 

You need it more than I do. 

10 

MR. GOULD: You are going to read questions and 

11 

answers? 

12 

MR. SORKIN: That is correct. 

13 

MR. GOULD: If you want, Mr. Stoller will be 

14 

glad to read the response. 

15 

MR. SORKIN: He has done it once already. 

16 

MR. GOULD: I know — 

17 

THE COURT: All right, gentlemen. Let's go along. 

18 

May I suggest there is some preliminary material 

19 

there that you may not care to read, either one of you? 

20 

MR. SORKIN: That is correct, your Honor. 

21 

THE COURT: All right. 

22 

(Pause.) 

G 


23 

MR. GOULD: Mr. Sorkin, may I suggest to you that 

24 

you start at page 6 where the word "examination" appears. 

25 

MR. SORKIN: Fine. 


(Mr. Sorkin read from Government's Exhibit 105.) 

’ 
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MR. SORKIN: That's all,your Honor, and I have 
no further questions for the witness. 

THE COURT: Mr. Could. 

CROSS EXAMINATION 
DY MR. GOULD: 

0 At the time that you conducted this examination, 
Mr. Rashes, of Mr. Stoller, together with Messrs. Todd 
and Keller of the SEC, what was your job in the SEC? 

A I was an enforcement attorney. 

Q And you were conducting this as part of an 
investigation on what you thought was some kind of question¬ 
able activity,is that right? 

A Yes, sir. 

Q And the fact is, sir, that the question activity 
which brought the matter to the attention of the enforcement 
arm of the SEC was the rise in stock from February to July? 

A Yes, sir. 

0 In other words, when a stock goes from as low 
as $7 on an issue price to some 60 odd dollars a share, the 
SEC looks into it as a routine matter? 

A Yes, sir. 

0 Am I not correct, sir, that in the year 1969 
in which this activity went on, you had a special interest 
in what were then hot issues? 
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A I didn't have any special interest -- 

0 I mean the Commission staff. 

A Yes. 

0 By hot issues, we ami you and the public meant iss 
which increased very substantially in price from the time 
that they became public? 

A Yes, sir. 

0 And you wanted to be svire, did you not, that the 
increase in price was related to some kind of reasonable, 
normal demand for the stock? 

A Yes, sir. 

Q That was your purpose, correct? 

A Yes. 

Q And it was with that purpose in mind in the 
summer, late spring of 1969 that you examined into Training 
With The Pros? 

A Yes, sir. 

0 And it was with that purpose in mind that you 
examined witnesses, like Stoller and others, you got 
papers, and took a look at it? 

A Yes, sir. 

0 Am I not right, sir, that during that period, 

in the first half of 1969, there were many such issues? 

A I believe there were, sir. 
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0 It was one of the characteristics of that market, 
was it not? 

A Yes, sir. 

Q And it was because of those characteristics 
of the market that the Commission began to look into these 
things? 

A Yes, sir. 

0 In other words. Training With The Pros was not 
an isolated example of a stock increasing seven, eight, 
ten times in value? 

A Not at all. 

Q It was happening all the time in that market? 

A Yes, sir. 
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Q And it was happening with a number of securities 
where there was no evidence of any manipulation? 

A Yes, sir. 

MR. SORKIN: Objection, your Honor. How would 
he know if there was any evidence as to — 

MR. GOULD: Well, he answered. 

THE COURT: It is a little late. The answer is 
already out. 

Q Your enforcement branch, Mr. Pollack and Mr. 

Sporkin, were talking with the enforcement people every day 
about that subject? 

A Yes, sir. 

Q And they were urging you to look into these 
things very, very carefully? 

A They didn't urge me directly, but whenever we 
open an investigation we try to look into it very carefully 

Q You looked into a number of them in that period 

I don't mean you personally, but I mean your agents? 

A Yes. 

Q And you knew that? 

A Yes. 

Q As a matter of fact, didn't you some time in 

late '68, early '68 set up kind of a special unit over in 
the SEC to look into these things? 
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THE COURT: There is no objection to any of 
this, but he set up — you didn't set up a special unit? 

THE WITNESS: No. 

MR. GOULD: I mean the Securities and Exchange 

Commission. 

THE COURT: This is not cross-examination, you 
are making this man your own witness. We didn't go into 
this. I don't know why the lawyer fo r the Government 

doesn't object, but — 

MR. GOULD: Well, I think I am going pretty far 

afield. 

Q You were in charge of this investigation into 
Training With the Pros? 

A I conducted it, Mr. Gould. 

Q And the next time you saw Mr. Stoller after you 
conducted this question and answer, which is contained in 
Government xhibit 105, which Mr. Sor, in has just read, was 
in August? 

A Yes. 

Q And that is the one as to which you made a 
contemporaneous memorandum, or nearly contemporaneous 
memorandum. Government Exhibit 6B? 

A Yes, sir. 
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2 

Q You didn’t subpoena Stoller to come in in August, 

3 

did you? 

***** 

. y 4 

A I believe we did. 

5 

Q He did come in, you say, pursuant to the subpoena? 

6 

A I believe so. 

7 

Q Is it not the fact that you served a subpoena 

8 

on him when he came into the office and not in advance? 

9 

A My recollection is, Mr. Gould, we had told him 

10 

we were going to serve him with a subpoena and he came in and 

11 

we gave him the -ubpoena at that time. 

12 

Q After he came in? He came in voluntarily then — 

13 

A I believe he was aware he was going to be served 

14 

with the subpoena when he came in. 

End 3B 
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Q And then you had a talk -- he said he wanted to 
talk off the record, correct? 

A Yes, sir. 

Q But you made a record of it? 

A Well, Mr. Gould, as far as I know, we never have 
off the record conversations. A record, as far as my under¬ 
standing, it is a formalistic recorder with a reporter and 
question and answers. Whenever we have a conversation, 
we make a memorandum of that conversation. 

Q After the examination of Stoller in August did 
you continue the investigation into Training With the Pros? 

A I believe we did. 

Q Was it ever concluded? 

A Yes, it was. 

Q Was any action taken by the Commission? 

A The only action that I was privy to tak was a 

Regulation A suspension hearing of the Regulation A offering. 

Q Was any formal action taken on that? 

A That was settled and the Regulation A — the 
Regulation A exemption of Training With the Pros was permaneni 
iy suspended. 

Q But Stoller was not a party to that? 

A No, he was not. 

0 Nor was Mr.Frank a party to it? 
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A Mr.Prank represented the company, but he is not a 

party. 

Q Do you remember when that was done? 

A I believe it was the following year, 1970, but 
I don't have a recollection of the date. 

Q As far as you know, no other action was taken by 
the Securities and Exchange Commissinn after that? 

A As far as I know. 

Q As far as you know, you did not refer it to the 
Department of Justice, did you? 

A No, I did not. 

Q By "you" here I mean the Securities and Exchange 
Commission. 

A I have no information about that, no knowledge. 

Q One thing more. In the cross of your examinatioi 

of Mr.Stoller, the one that is reflected in Government 
Exhibit 105, there is some reference to the use of nominees. 

Do you recall that? 

A Yes, sir. 

Q You have conducted a number of investigations 
into these so-called rapid increase in new issues, have yout 
not? » 

A Yes. 

Q Have you not found that it is characteristic of 
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trading securities generally that people use nominee names? 

A It happens. It is not — I won't say it is the 
most common occurrence. It does happen on occasion. 

Q It is not unusual? 

A I couldn't classify it as unusual. 

Q You could not? 

A Could not. 

MR. GOULD: I have no further questions. 

THE COURT: Any redirect? 

MR. FELDSHUH: I have a few questions, your Honor. 

THE COURT: You understand, of course, that 
none of his testimony is received as to your client? 

MR. FELDSHUH: I just want to ask this witness 
three or four questions — 

THE CC'RT: Fine. Did you hear what I said? 

. 

MR. FELDSHUH: Yes. 

THE COURT: Good. All right. 

CROSS-EXAMINATION 
BY MR. FELDSHUH: 

Q Mr.Rashes, you heard Mr. Sorkin read the testimony 
of Mr. Philip Stoller? 

A Yes, I did. 

Q That testimony was given on June 29 or 27, 19 

MR. SORKIN: June 20. 
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Q —June 20,1969. 

A I believe so. 

Q Do you x-ecall in the course of that testimony 
you read to Mr.Stoller a certain letter of indication, 
that Bank Hofmann had -- wherein Bank Hofmann had indicated 
an interest in purchasing certain shares? 

A I heara it in the testimony this morning. 

MR. FELDSHUH: Could 1 have Government Exhibit 4? 

(Pause.) 

Q Sir, I ask you to look at Government Exhibit 4 in 
evidence and tell me, sir — 

MR. FELDSHUH: Will you concede, Mr. Sorkin, this 
is the letter that Mr.Rashes read to Mr.Stoller on June 
20, 1969? 

MR. SORKIN: Your Honor, I think I have already 

conceded -- yes. I think I have already conceded that 
the Commission obtained this letter from Mr. Moss on May 27. 

Q Mr.Rashes, in connection with the investigation 
of Training With the Pros, wasn’t it the usual and regular 
course of business of the SEC to conduct a due diligence 
meeting prior to the issue coming out? 

A I believe it was. 

Q It was. 

With regard to Training With the Pros and keeping 
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in mind that the effective date of that issue was February 
3, 1969, it is the fact that the due diligence meeting preceded 
the effective date, isn't that so? 

A Well, I was not privy to the due diligence con¬ 
ference . 

Q I am sorry? 

A I was not privy to the due diligence conference. 

I had nothing to do with the actual processing or comments 
on a Regular A offering. The normal course of events is 
the due Uligence conference does precede the effective date. 

Q I see. It is the regular course of business of 
the SEC in connection with its investigation to make trans¬ 
cripts of the testimony given by the particular witness? 

A Yes, it is. 

Q Is that right, sir? 

A Yes, it is. 

Q I show you this official transcript of the pro¬ 
ceedings and I ask you, sir, do you recognize that document? 

A Yes, I do. 

Q What is it, sir? 

A It is a transcript of questions and answers of 
Mr. Moss taken in New York on May 27, 1969. 

Q Will you look at it further, sir, and tell me: 

Were you present upon that occasion? 
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A Yes, I was. 

MR. FELDSHUH: I would like to have this marked. 

MR. SORKIN: We will stipulate, your Honor, that 
that is an accurate copy of the testimony that Mr .Moss gave 
on May 27, 1969. 

MR. FELDSHUH: I will offer it, sir. 

MR. SORKIN: However, we are objecting to the 

relevancy at this time. 

THE COURT: I tell you what: What you are really 
saying is, and I would have thought you would have raised 
this earlier, this isn't cross-examination at all. This is 
using Mr. Rashes as the defendant Frank's witness. 

MR. FELDSHUH: That is right, sir. 

THE COURT: If you want to offer this at the time 
when your case is on, Mr.Feldshuh, fine, but not now. The 
Government will be in no position to quarrel about the compe¬ 
tency or the legitimacy, if I may say, of that as a written 
document. 

MR. FELDSHUH: May I just have it marked for 

identification then. 

THE COURT: Surely. 

MR. FELDSHUH: Thank you, sir. 

MR. GOULD: And the offer is withdrawn at this 

time. 
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THE COURT: I would think so. We are not trying 
anybody's case except the United States case now. We 
will get to the other cases if need be later. 

(Defendant Frank Exhibit N was marked for 
identification.) 

THE COURT: Can we agree that we can excuse this 

witness? 

MR. FELDSHUH: Your Honor, may I go to the 

side bar for a moment? 

THE COURT: You don’t have to Come to the side 


bar. 

MR. FELDSHUH: I will have to call this witness 

back again. 

THE COURT: As long as we have started this road 
and if you want to use him further as your witness, fine. 

I want to know: Do you have anything else? 

MR. FELDSHUH: Just one thing. 

THE COURT: Good. 

MR. FELDSU !: Then I will be finished with him. 
THE COURT: Go ahead. 

Q In the course of your duties at the SEC, Mr. 
Rashes, you do make records of telephone conversations, do 
you not? 
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A Yes, I do. 

Q Did there come a time, Mr. Rashes, in May of 1969, 
when you had a conversation with Mr.Frank? 

A I had many conversations with Mr.Frank during 
that time. 

Q I am talking about Training With the Pros. 

A I had many conversations with Mr.Frank with Train¬ 
ing With the Pros. 

MR. FELDSHUII: May I see the file of the SEC, 
please, that you have in your possession? • 

MR. SORKIN: What file? 

MR. FELDSHUH: I am talking about the SEC file 
with respect to its investigation of Training With the Pros. 

MR. SORKIN: For the reasons we went over last week 
I don't know — 

THE COURT: If I may say so, the reasons I just 

dilated on. 

Gentlemen, there are ways and means of trying a la 
suit. This is not the way for one good reason. There are 
a lot of files of the SEC that these gentlemen have, Mr. 
Feldshuh. 

I sympathize with the Government. They don't 
have to produce a file in a moment's notice, not knowing 
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what you have mind. 

If you want to call this man as a witness, you 
call him, but not at this time. 

All this is doing is wasting a monumental amount 
of time for which there is no need. 

MR. FELDSHUH: I will just ask him one more 

question, your Honor. 

Maybe we need not call him again. 
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O Do you know when for the first time Mr. Frank 
was retain--d to represent TWP in connection with your 
investigation? Do you know that? 

A I don't have a clear recollection. I know it 
was after Mr. Moss testified, after the exhibit you just 
had marked for identification. 

0 I see. 

You know Mr. Moss testified on May 27, 1969? 

A The date on the transcript you showed me. 

0 Do I understand you to say it was right after 
that, sir? 

A Sometime after that. I don't know whether it •/as 
a day after, a week after, a month after, but after 
that transcript. 

Q All right. 

MR. SORKIN: Your Honor, I have one question on 
redirect if I may. 

REDIRECT EXAMINATION 
BY MR. SORKIN: 

Q Mr. Rashes, Mr. Could asked you if it was 
unusual to use nominees. 

Do you recall him asking you that? 

A Yes, I do. 

Q In your experience, is it unusual to use nominees 
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to take stock down beneficially for yourself during a 
Reg. A underwriting and not list it on the subscriber's 
list that you in fact owned that stock beneficially? 

A Well -- 

MR. GOULD: Just a minute. I object to the 
question on its form first. 

THE COURT: I'm inclined to agree, Mr. Sorkin, 
if for no other reason, there is nothing in the record 
to show that whatever he knows, which was implicit in your 
question. Maybe he knows something, maybe he doesn't. 

I don't know. 

MR. SORKIN: I think Mr. Gould's question — 

THE COURT: No, I heard Mr. Gould's ouestion, 
which was not your question. 

Look, between you and Mr. Feldshuh we have now 
floundered around here f or ten or fifteen minutes. 

I insist we stick to our knitting. If you want to put 
a good question, put it. It wasn't that. 

Q To your knowledge, at the time of the effective 
date, February 4, 1969, did Mr. Stoller have a beneficial 
interest in the 5,000 shares that were subscribed to by hi 
wife, his mother, his mother-in-law, Mr. Brief and Mr. 
Tolansky? 

MR. GOULD: That is objected to as improper 
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redirect, calling for an answer that the witness couldn’t 
give even if it were admissible. 

THE COURT: I'm not sure I would put it that 
starkly. The point is lurking in this objection, Mr. 

Sorkin. „■ We didn't go into this on direct. 

MR. SORKIN: Mr. Gould raised it on cross, 
your Honor. 

THE COURT: He raised quite a different thing. 

You don't seem to conceive what you are doing here. It 
may well be that everything is as you say it is, but not this 
witness. He did some investigating.. He did some legal 


work. 


We suddenly don't come back on a pour through 


basis on redirect. 


Honor. 


MR. SORKIN: I will withdraw the question, your 


THE COURT: You are certainly entitled to show 


whatever the facts may show, but not through this witness. 
I take umbrage with you just as I did with Mr. Feldshuh. 
Just because a man appears, we don't suddenly change him 
into a different witness. 


Honor. 


MR. SORKIN: No further questions, your 


THE COURT: Before anybody changes their mind. 


sir, you better be excused. 
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Thank you. 

(Witness excused.) 

THE COURT: Who is your next witness? 

MR. SORKIN: Next witness, your Honor, is 
Nathan Hyman. 

THE COURT: Before we call him, maybe this would 
be a good ' e to take the morning recess, ladies and 
gentlemen. 

We will take a ten minute recess. 

(Recess.) 

(In open court, jury absent.) 

THE COURT: Mr. Sorkin, you apparently have some 
theory that you think would support the admission of Mr. 
Stoller's remarks to the SEC as aqainst Frank? 

MR. SORKIN: I do, your Honor. 

THE COURT: I don't know what you have on your 
mind. I guess you better speak. I offhand don't see any 
rational basis for that. Perhaps I'm overlooking something. 

MR. SORKIN: Your Honor, our position with respect 
to Mr. Stoller's testimony, which was June 20, 1969, is that 
prior to June 20, 1969 there had been conversations 
between Mr. Frank, Mr. Stoller and Mr. D'Onofrio and, in 
fact, after Mr. Moss testified on May 27th, D'Onofrio 
and Frank said you got to get me to represent the company 
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2 because we are all going to be in trouble, or words to 

3 that effect. 

4 It is our position, your Honor, that Stoller's 

5 testimony at the Commission on June 20th was an attempt to 

6 cover up the conspiracy and conceal certain aspects of 

7 the conspiracy on behalf of himself and the other co-ccn- 

8 spirators. 

9 We treat that testimony at the SEC as we treat 

10 the conversations that took place subsequent to June 20th 

11 when Mr. Stoller came back and had a meeting in Mr. Frank's 

12 office with D’Onofrio and Mr. Allen and Mr. Frank said, 

13 "Did you testify"? And he said, "Yes." 

14 "And you lied." 

15 Did you tell him about this, and so forth. Going 

16 even further into '69, the conversations with Bonavia and 

17 so forth, all in an attempt to conceal the conspiracy here. 

18 

19 

20 
21 
22 

23 

24 

25 
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(Jury and witness not present.) 

THE COURT: Yes, but the trouble with that is — 
there are two troubles, really. Number one, the Government 
has accused Stoller in this regard separately. They have 
not accused Frank. That is what puzzles me. I could 
well understand you could have accused Frank of being 
involved in aiding and abetting some kind of obstruction 
of justice in the sense of conspiring to cause false testimony 
to be given to the Securities and Exchange Commission, but 
you didn't. 

All you have done in this indictment is accuse 
Stoller. Now, the counts in the indictment relating to 
Frank make no allegations of coverup. I am aware the 
Government can do this, and I have participated in cases 
with this has happened and they have been convicted and 
affirmed on appeal and everything else, but that is not 
what is alleged in our indictment. 

My theory has been, and still is, really, that 
you have accused Stoller. Fine. But you have not accused 
Frank as such. 

MR. SORKIN: I would take the position, your 
Honor, that Mr. Stoller's testimony come3 in as against 
him on the false statement counts, 11 through 16, and 
on the — 
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THE COURT: I agree with that. Also it goes 
to Stoller's state of mind which I broadened the ruling 

V. 

and changed my mind in your favor cn that, but to charge 
that to Frank, even with the conversations later — I am 
aware of what you are saying — I think is a little bit much. 

First of all, there is no real proof to the effect 
that Frank told Stoller what to say at the SEC. 

Second of all, and this is the more serious problem, 
you have not really accused Frank of covering up. I 
don't know of any allegations in the indictment charging 
Frank with that kind of conduct. 

Perhaps he did, I wouldn't know, but you have 
not accused him of it. 

MR. SORKIN: What we did allege was one of the 
objects of the conspiracy and I think this came in with 
the subsequent '69 and '70 and '71 conversations between 
Bonavia and D'Oncfrio that there was an attempt well.into 
'69 when Bonavia visited Frank and had a conversation 
with him, "Don't testify, don't mention Training With The 
Pros, d' n't mention us. Take the Fifth Amendment," at 
which point Bonavia said he was not going to and then we had 
all that testimony. 

It is our position that the conspirators here 
began as soon as the crank letter was received, and 
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2 

Miss Herzfeld testified to that, as did Mr. D'Onofrio, 


3 

and began to attempt to cover up the conspiracy. Indeed 

\ 

4 

it is our position that the whole purpose of bringing 


5 

Mr. Frank into this was to use his expertise, if you 


6 

will, in securities law, so that D'Onofrio, Allen and Stoller 

s, 

7 

would not get caught and cover up the conspiracy by using 


8 

nominees whereas if they used the indication letter, they 


9 

would get caught. 


10 

THE COURT: As I read Count 1 there is nothing 


11 

in this to the effect that Frank did as you say. I agree. 


12 

maybe he did, I don't know, but if you will look at the 


13 

means paragraphs and as well if you will look at the 


14 

objects of the conspiracy paragraph — 

' 

15 

MR. SORXIN: I agree, your Honor, there is nothing 


16 

in the indictment. However we filed a bill of particulars 

'' 

17 

prior to trial in which we disclosed that an additional 


18 

object of the conspiracy was an attempt to conceal the 


19 

conspiracy. 


20 

THE COURT: Again, I don't understand the bill 


21 

of particulars, to rewrite the indictment as such, but. 


22 

even so, I have allowed that other: testimony in to show 

o 

23 

perhaps, if you wish to argue it, guilty knowledge on the 


24 

part of the participants in the scheme, but given the 


25 

structure of this indictment, to suddenly say Frank is in 
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effect accused of obstruction of justice in this effect 
causing Stoller to give false statements in the SEC — 

MR. SORKIN: We are not alleging that he caused 
Stoller, we are alleging that prior to Stoller’s testimony 
there was an understanding between the conspirators to 
conceal the conspiracy and one attempt to conceal the 
conspiracy was Stoller's false testimony at the SEC. 

THE COURT: But I know nothing to connect Frank 
to that specific business. To me that seems to be totally 
misleading and if I gave Mr. Feldshuh a chance I suppose 
he would say what I am saying. 

MR. FELDSHUH: I am saying exactly that, your 

Honor. 

THE COURT: I am prepared to let that testimony 
in, and I have, showing the state of mind of the alleged 
co-conspirators, because I understand your theory there to 
be in effect they continued the conspiracy even after Moss 
testified and also on the theory that it would show perhaps 
guilty knowledge and if you convince the jury that that is wh 1 
this meant, fine; in other words, to prove criminal 
scienter in the usual sense, but to somehow make Frank 
a co-defendant with Stoller in respect to the ?*.tter's 
false statements to the SEC, if that is what they were, I 
don't see it. 
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So I am going to adhere to my ruling. 

Am I right in thinking we are still hoping to 
finish this Government’s case tomorrow? 

MR. SORKIN: Your Honor, I am optimistic. I 
think we can finish maybe hopefully by lunchtime today. 

THE COURT: Well, maybe not, but at least you have 
answered my question substantially. 

rt 

MR. SORKIN: I must burden the Court with one 
other point and go back to the Frank tapes. After your 
Honor's ruling, our office read your Honor’s ruling on the 
record and vie have gone into much discussion. We are 
greatly disturbed about a number of things your Honor 
mentioned in the ruling and the ultimate result of your 
ruling to the effect — 


THE COURT: This is the Frank what? 

MR. SORKIN: The Frank tapes, your Honor, the 
Massiah issue. We have attempted, with the manpower 
we have available and with the time we have, to prepare 
but additional papers on this issue — 


limit 
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THE COURT: Again, your voice dropped. 

MR. SORKIN: — limited in scope, but new papers 
on this issue. We have prepared the papers, Mr. Flanner 
and I, and they are now in the possession of Mr.Edwards 
who initially authorized Mr. Allen to go up there. He is 
reviewing them now and I just received a message we will 
be able to^submit these papers to your Honor at four o'clock 
today. 

The problem we have is that we may be resting -- 

THE COURT: That is all right. As long as you 
] ive alerted me, that is no problem. 

. 

MR. SORKIN: To that end we would like the oppor¬ 
tunity to defer resting if we finish our direct case today. 

THE COURT: Well, you can just rest subject to 
that. The point I would like to know and I assume what you 
are saying is that you have another brief? 

MR. SORKIN: We have another brief and I can't 
answer whether there will be a subpporting affidavit, but 1 
think there will be another brief on this very issue. 

THE COURT: And you can't get that until four 

o'clock? 

MR. SORKIN: I know others are working on it, 
and I have just been told by one of the girls in the office 
that it is either being typed or looked at again and it shoul 
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be up — maybe before 4:00, I don't know, your Honor. I 
will know better at lunchtime. 

THE COURT: We will just wait and see that and 
you will have to give Messrs. Feldshuh and Gould a copy 
so they can be heard on whatever this additional thought 
or theory is and we will just have to thresh it out. 

All right, we will bring the jury in now and go 
ahead with the witnesses. 

MR. SORKIN: Your Honor, I think this is uncalled 

for on the part of Mr. Feldshuh's office. Mr.Derfner came u 
to me just now wi+’h the non-public file which I refused to tu 
over to them, and I don't know how he got it and I think it 
is wrong ( and I don't know how they got it. 

THE COURT: I don't know either, so we will have 

to take this up some time later. 

(Jury present.) 


NATHAN 


HYMAN, called as a witness by the 


Government, having first been duly sworn, was examinee 
and testified as follows: 

DIRECT examination 
BY MR. SORKIN: 

0 Mr. Hyman, please keep your voice up. Are you 
presently employed? 

A No. I retired two and a half years ago. 
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Hyman-direct 
Q How old are you? 

A Seventy years of age. 

Q What did you do before you retired? 

A 1 was a broker. 

Q At what firm? 

A Thirty-three years with duPont and 14 years with 
Hirsch, Lillienthal. 

Q Let me direct your attention to 1969. What firm 
were you with then? 

A duPont. 

Q F.I. duPont? 

A Right. 

Q Do you know a gentleman by the name of Philip 
Stoller? 

A I do. 

Q When did you first meet him? 

A I think 1963 or 1964. 

Q Do you know a gentleman by the name of Jerome Alle; 
A Yes, sir. 

Q How did you meet him? 

A Thrc’-.gh Mr.Stoller. 

Q Was he introduced to you by Mr.Stoller? 

A As his associate. 

Q Mr. Stoller's associate? 
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Yes. 


Q Do you see Mr.Stoller in the couotroom today? 

A Yes, sir, right there (indicating). 

MR. GOULD: Concede the identification. 

Q Let me direct your attention to approximately 

April 15, 1969. Did you call Mr.Stoller on the telephone? 

A I did. 

Q Tell us, please, what you said to him and what he 
said to you? 

A Before I go into that, I can say that as a 
broker in Wall Street we go to different sources for our 
information — 

THE COURT: Just a moment, Mr. Hyman. The 
system works better if you answer the questions as counsel 
poses them. 

Q The question was, what did you say to Mr.Stoller 
and what did Mr.Stoller say to you? 


Honor? 


MR. FELDSHUH: Same objection, same ruling, your 


THE COURT: I don’t know what the same, objection, 




same ruling means. 


MR. FELDSHUH: Not binding on the defendant Frank, 
THE COURT: I am going to take it subject to 
connection as to everybody because I don't know what he is 
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2 

going to say. Hr. Feldshuh. I will take it subject to 




3 

connection to your client. 


1 . * , 

V ; 

A' 


4 

Q Tell us what you said to Mr.Stoller and what he 




5 

said to you. 




6 

A I asked Mr.Stoller that particular day if he had 




7 

anything new about any particular stock — 




8 

MR. GOULD: I didn't hear the last, your Honor. 




9 

Can we get the witness to talk a little more slowly and 




10 

louder. 




11 

THE COURT: First we will have his answer read 




12 

back and then I will have a few words with him. 




13 

(Answer read.) 




14 

Q What did Mr.Stoller say? 




15 

A Mr.Stoller says "Well, I have one here, Training 




16 

With the Pros." 

% 



17 

Q Did he say anything else? 




18 . 

A Yes. He says, "It’s a company that is supposed 



« 

19 

to train men to become mechanics, through a school," and 




20 

he said McGraw Hill was behind it financially and I think you 

car 



21 

make a lot of money in it." 


m 


22 

Q Did you ever hear the name Elmer Moss? 

i 

Ij 


23 

A He was president of the company. 

♦ 

> 



24 

Q Yes or no? 




25 

. 

A Yes. 

i 

i 
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rmb-5 Hyman-direct 

Q Did that name come up in connection with Mr. 


Stoller? 


A A couple of times. 

Q What did he say? 

A He told me the name of the president and the 
secretary, a Miss Hirschberg. He gave me the phone number 
and I called that particular office. 

Q After this conversation with Mr.Stoller, what 
did you do? 

A I contacted a couple of my customers. 

Q Who did you contact? 

A Michael Howard and Mrs. Frank, joint account by 
the name of Mr.Frank. 

Q Go ahead. 

The following morning I bought 200 shares at $70. 
For whom? 

For Michael Howard and the Frank acconnt, joint 


A 

Q 

A 

account. 

Q 

A 

Q 


What is the name of the Frank — 

Gisele Frank account. 

To your knowledge were confirmations of purchases 
mailed to Gisele Frank and Michael Howard? 

A Every one of them. 

Q Did you receive a duplicate? 
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3 
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A Yes. 

Q At the time of the mailing? 

A Correct. 

Q What office were you with at that time? 

A At duPont, 342 Madison Avenue. 

Q Let me direct your attention to approximately May 
20, 1969, did you then call Mr.Stoller? 

A Yes,sir. 

Q What did you say to him and what did he say to you 
A Af I bought these 200 shares? 

Q Yes, sir. 

A And the stock was already down? 

Q -The next conversation which you had with Mr. 
Stoller. 

A The stock was down and I asked Mr.Stoller what 
happened to tne stock. 
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Q What did Mr.Stoller say? 


1913 


A Well, he says, "There's no reason why the stock 
should be down, the stock is still good." 

Q After your conversation with Mr.Stoller, what 
did you do? 

A I bought 200 more, one for Mr. Dinan and one for 
Mr. Ileckmann. 

Q Mr. Dinan and Mr. Heckmann were customers of yours 

A Yes. 

Q After this conversation with Mr.Stoller, when 
was the next time you spoke to him concerning Training With 
the Pros? 

A The next real time I spoke to him, there was a 
spin-off with M & H Studios. 

Q When was that, sir? 


stock. 


to you. 


Quite some time after he bought the original 


Approximately? 

I think it must have been a year. 

Tell us -hat you said to him and what he said 


Well, I said to him, "I sold some of the M & H 


Studios." I said to Mr.Stoller — I said "Oh, by the way, 
the company has changed its name to Sensory Systems." That 
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was the new name of the company. 

Q Which company? 

A Training With the Pros be changed to Sensory 
Systems. So I sold 100 .hares of M & II Studios for Mr. Dinan 
I bought 100 shares of Sensory Systems. I believe the price 
was $14. 

I asked Mr.Stoller what he thought of the stock, 
the new stock. He said, "The stock ought to go to $25." 

Q $25 per share? 

A $25 a share. 

Q In this conversation, Mr. Hyman, with Mr.Stoller, 
did the name Fuqua Industries — 

A He told me about the Fuqua Industries, very much 
interested in the company. 

Q In Sensory Systems? 

A Correct. 

MR. SORKIN’ I have no further questions, your 

Honor. 

THE COURT: Excuse me, Mr. Gould. Before you begin 
let me say in answer to Mr. Feldshuh that this testimony 
will be received in respect to Mr.Frank as well as the 
defendant Stoller. 

CROSS-EXAMINATION BY MR. GOULD: 

Q Mr. Ilyinan, as I understand it, you were a broker 
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for a great number of years before you retired a couple of 
years ago, right? 

A Yes. 

Q You acted mostly during your career as what we 
call a customers man or registered representative? 

A Correct. 

\ 

Q It was part of your job to service the accounts 
of individuals whom you knew? 

A Correct. 

Q And am I right, sir, that that consisted of trying 
to find securities that you could conscientiously recommend 
to them? 

A Yes. 

Q And, indeed, sir, when you recommended a security 
to them youdid it on the basis of the best information avail¬ 
able? 

* 

A Correct. 

Q And the sources of information that you used 
were, first of all, conversations with p<:ople whom you knew 
to be knowledgeable in the securities field, correct? 

A Right, you are. 

Q T L you knew one of them you would call? 

A Correct. 

Q And then there was certain literature available tc 
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you which assisted you? 

A Correct. 

Q And when a company was one which had recently 
gone public, there was available to you a prospectus or an 
offering circular, correct? 

A No, that is not correct. I didn't get any of 
the circulars until after I received information from the 
company from Mr. Stoller. 

Q Until when? 

A After I called the secretary of the company. 

Q I see. 

A She went me some information. 

Q ' ' .ormal matter the firm of duPont gets copies 

of prospectuses or did when it was in husiness? 

A They are supposed to. 

Q And they are available to you? 

A N t that particular time which I told you. I 

didn't receive any information until after I bought the stock 
after Mr. Stoller told me about it. 

Q But you did know, did you not, when you first 
spoke to Mr. Stoller, tht this was a relatively new issue? 

A I didn't know it. He didn't say anything about 
a new issue. He told me about the stock. 

Q Didn't you inquire as to how long this had been 
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2 

public? 



3 

A 

No. I always thought Mr Stoller a very knowledge 

.—■Y 

'-••--.I 

j ’ 

4 

able person because he gave me some very, very good informa¬ 


5 

tion preceding that, and I will tell you the name of the 


6 

couple of stocks. May I? 

' 

7 

0 

I don’t think you should. 


8 


In other words, because you had so much confi- 


9 

dence in 

Mr. Stoller’s knowledge and experience, you didn't 


10 

look anywhere else? 


11 

A 

Correct. 


12 

Q 

That is all? 


13 

A 

That's correct. 


14 

Q 

But that was because of the respect that you had 


15 

for Phil 

Stoller? 


16 

A 

That is the truth. 


17 

Q 

All right. Let's go to the first conversation 

* 

18 

which I 

think you fixed in about April, April 15, 1969, 


19 

correct? 



20 

A 

I believe so. That was it. 


21 

Q 

Whe: you spoke to him in April, I think you testi- 


22 

fied on 

direct examination that you called him. He didn't 

o 

23 

call you? 


24 

A 

Correct. 


25 

Q 

In other words, you initiated the discussion? 
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Hyman- ferosi . 

A Right you are. 

Q And you initiated it because you wanted to know 
if Stoller knew anything that could be helpful to you? 

A Torrect. 

Q You had done that a number of times in the past? 
A Right you are. 

Q And as I understand your testimony a number of 
times in the past he had made useful recommendations? 

A Right. 

Q So in effect you called him up, you said, "Phil, 
do you know anything that's good?" Right? 

A Right. 

Q And he mentioned Training With the Pros? 

A Correct. 

0 And then as I understand it he also gave you the 

address of a company, didn't he? 

A Yes, sir. 

Q In that first conversation? 

A Yes, sir. 

Q And he gave you the name of the president? 

A Yes, sir. 

Q Mr. Moss? 

A Yes, sir. 

Q And he gave you the name of another officer? 
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2 

A Secretary. 


3 

Q Seretary? 





* V 4 

A Yes. 


5 

Q Mrs. Herzfeld? 


6 

A Yes, sir. 


7 

Q Did you call those people? 


8 

A I did. 


9 

Q Did you discuss the company with them? 


10 

A I asked — 


! n 

MR. SORKIN: I object to any hearsay, conversa¬ 


12 

tions between Mr. Hyman — 


13 

THE COURT: The question simply is whether or not 


14 

he asked about the company. I will allow a yes or no answer 


15 

to that. 


16 

Do you follow me, Mr. Hyman? As I understand it. 


17 

you called both the lady, Mrs. Herzfeld, ; — 


18 

THE WITNESS: I just spoke to the lady. 


19 

THE COURT: You just spoke to her? 


20 

THE WITNESS: Yes. Later on — 


21 

THE COURT: These people can't hear you. 


22 

THE WITNESS: First I spoke to Mrs. Herzfeld, 


o 

the secretary. 


24 

THE COURT: Did you ever speak to Moss? 


25 

THE WITNESS: Yes, a couple of months later I 
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spoke to him. 

the COURT: I take it in both these conversations 
you asked something about the details of the company? 

THE WITNESS: Correct. 

THE COURT: Next question. 

Q And then you placed orders for two customers, Mr. 
Howard and Mrs. Frank? 

A Correct. 

Q YOu felt — 

THE COURT: Excuse me for interrupting. Inci¬ 
dentally, I think you mentioned both a Mr.and Mrs. Frank. 

THE WITNESS: That is a joint account. 

THE COURT: Right. What was Mr.Frank's name? 

THE WITNESS: his name was -- I can't remember. 

THE COURT: Was it Martin Frank? 

THE WITNESS: Martin Frank, that's it. 

MR. SORKIN: We are going to represent — 

THE COURT: I think you should; in fairness to 

everybody concerned here, which it be conceded that this 
is not the Martin Frank who is a defendant in this case? 

MR. SORKIN: In no way related, your Honor, as 
far as we know. 

MR. FELDSHUH: Or connected. 

THE COURT: Does the name Mrs. Gizella Frank — 
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THE WITNESS: Yes, that's the one. 

THE COURT: Yen I gather your other client beside 
Howard that you mentioned was Mike — 

THE WITNESS: Michael Howard. 

THE COURT: Nancy Dinan? 

THE WITNESS: Yes. 

THE COURT: And Grace Heckmann? 

THE WITNESS: Correct. 

THE COURT: Do you know whether or not confirmations 
or advices of these buys you made for them were sent to them 
and mailed? 

THE WITNESS: Yes, confirmations always sent in 
the mail. I always get the duplicate. 

THE COURT: All right. 

You recall getting the duplicates in those cases? 

THE WITNESS: I sent them the duplicates to make 

sure they have it for tax purposes. 

THE COURT: All right. Forgive me, Mr. Gould. 

Q Sir, have you told us everything you can remember 
about your conversations with Mr.Stoller when you spoke 
to him on April 15? 

A First time, that is all I can remember. 

q All right. 

A The following morning I bought 200 at 70, at the 
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very, very high... I regret it to this day. The stock 
opened up $10 higher on 200 shares of stock. As a matter 
of fact, if the over-the-counter broker called me and had 
given me a quotation on the stock, I would have called these 
two customers up and canceled the two orders. 

I think it was outrageous what over-the-counter 
traders did, fantastic. 

Q The over-the counter traders did? 

A Yes. 

Q You mean theid biding it up? 

A Terrible, terrible. 

Q You didn't discuss that with Mr.Stoller? 

A Mr.Stoller had nothing to do with that. 

Q That is clear in your mind? 


Q I just wanted to get something clear from you. 
When you talked to Mr.Stoller, did he emphasize in any way 
to you that the stock was a speculative issue? 

A Yes, sir, he said it was a speculative stock. 

Q As a matter of fact, didn't he tell you that he 
thought it was a very good speculation and if it ever came 
into being, people could make a lot of money? 

A Correct. 

Q In other words,it was a speculative iffy situatio 
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A May I say something here? Every stock you buy 
is a speculation. That is my experience in Wall Street. 

Q But this particular stock Mr.Stoller told you 
was very speculative, didn't he? 

A He said speculative. 

Q Let me ask you this. I am referring now to your 
testimony before the grand jury. Page RSK5. 

Were you asked this question and did you give 
this answer: 

"Q what did he tell you?" He referring to Stoller 

then. 

"A That this was a very good speculation and if it 
ever hit, ever came into being, people could make a lot of 
money out of it." 

A Right. 

Q Then about a month later, as I recall it, you had 
another conversation with Mr.Stoller? 

A I spoke to Mr.Stoller many times. 

Q About Training With the Pros? 

A I — yes, I asked him why the stock — 

Q Excuse me. In that conversation again you 

called him, right? 

A I always called him. 

Q And at that point you called him because the 
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over-the-counter brokers had traded the stock up, correct? 

A The stock was down. 

Q And then it had gone down? 

A 1 hit it high, $70 wss the high. Then it began 


to recede. 


I see. 


A I hit it high. 


Q I see. 


A I made history. That was some history. 

Q Then you spoke to Stoller again and you mentioned 
to him that the stock seemed to have dropped about 20 
points? 

A Yes, sir. 

Q And you asked him what he thought about it? 

A Yes,sir. 

Q What did he tell you then? 

A He said the stock was still good, the stock was 
still a buy. So I bought 200 more. 

Q You bought it for your customers? 

A My regrets, yes, sir. 

Q Didn't Mr.Stoller remind you that it was a 
speculative thing and that as far as the current market price 
was concerned, that resulted from what the over-the-counter 
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brokers were doing? 

A That could be. That could be all right. 

Q When you purchased it at 70 and you called Mr. 
Stoller, didn't you discuss with him that "The night before 
Training With the Pros had sold around 55"? 

A Correct. 

Q "And that when you bought the stock at 70 there 
had been gyrations in the over-the-counter house"? 

A That is the fault of the over-the-counter trader. 
If they ■: *d come back with a quotation that morning, I would 
have definitely canceled the two orders. 

Q Because you suspected that the over-the-counter — 
A Something was wrong. 

Q There was something wrong in the trading? 

A Yes. 

Q Not something wrong in the company? 

A No, sir, the over-the-counter traders on the 

floor. 

Q And you felt that it was the fault of the over- 
the counter brokers? 

A Definitely. 

Q I see. You never bought the stock for your own 
account, did you? 

A No, sir. 
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MR. GOULD: Thank you. I have no more questions. 

THE COURT; Mr. Feldshuh; 

CROSS-EXAMINATION 
BY MR. FELDSHUH: 

Q Mr. Hyman, did you ever speak with a Mr. Martin 
M. Frank, a lawyer? 

A You mean my account? 

Q No, not your account. Anybody else other than 
your account. 

A No. 

Q Isn't that right, you never spoke with Mr. Martin 

Frank who -- do you see your Mr. Martin Frank in this court¬ 
room? 

MR. SORKIN: His Martin Frank is deceased. 

Q You never spoke with him or met him? 

A He is deceased. 

THE COURT: There is a little confusion here, 

Mr. Feldshuh. You apparently didn't hear this. It is con¬ 
ceded, two things. (1), his client is deceased; (2), his 
client is not your client here on trial. There is no doubt 
about that. 

MR. FELDSHUH: Okay. I have no further question! 

MR. SORKIN: I have nothing else. 

(Witness excused.) 
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1927 

6b am gwrf 

MR. SORKTN: Your Honor, the Government calls 
Elinor Wien. 

ELINOR WIEN GO I, DIN HER, 

called as a witness by the Government, being first 
duly sworn, testified as follows: 

MR. GORKIN: May I proceed, your Honor? 

THE COURT: Yes, sir. 

DIRECT EX/iMINATION 

I 

BY MR. SORKIN: 

0 It is Mrs. Goldinher, isn't it? 

A That's right. 

0 That is your married name? 

A Right. 

0 Are you presently employed, Mrs. Goldinher? 

A No. 

Q Do you know a gentleman by the name of Walter Paruci? 

A Yes, sir. 

0 who is Mr. Paruch? 

A Well, he was a registered representative at the 
same time that I was and for a while we were partners. 

0 At what brokerage firm? 

A First at Lieberbaum and then at Hirsch & Company 
and then at Sartorius & Company. 

0 During what period of time were you partners 
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2 

with Mr. 

Paruch? 



3 

A 

From about 1964 to 1971. 



4 

0 

And your partners in what business? 



5 

A 

In some of our accounts in th° brokerage business. 



6 

Q 

You were a registered representative? 



7 

A 

Right. 



8 

Q 

When you say partners, you mean you split 



9 

commissions? 



10 

A 

Right, and serviced some accounts jointly. 



11 

Q 

Do you know a gentleman by the name of Jerome 



12 

Al len? 




13 

A 

Yes. 



14 

0 

When did you first meet him? 



15 

A 

When I started working at Lieberbaum in 1964. 



16 

0 

Do you know a gentler.-.n by the name of Philip 



17 

Stoller? 




18 

A 

Yes. 



19 

o 

When did you meet Mr. Stoller? 



20 

A 

At the same time, 1964. 



21 

0 

Do you see Mr. Stoller in the courtroom today? 

r 


22 

A 

Yes. 



23 


MR. GOULD: I concede the identification. 



24 

Q 

Let me direct your attention to April 15, 1969. 



25 


Did you have a conversation with either Mr. 
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Stoller or Mr. Allen? 

A Yes, with Mr. Allen. 

Q Go ahead. 

A . He had called on.the phone and told me to purchase 

a stock called Training With The Pros. He claimed that it 
would be another EDM and he wanted me to be sure to get 
some even if he had to lend me money to buy it. 

0 Did you say anything to him? 

A About the stock? 

Q Yes. 

A I said I would see what I could do. I was meeting 
him later that day. We had an appointment. 

0 After your conversation with him, did you have 
a conversation with Mr. Paruch? 

A Yes, I told him — 

Q Don't tell us what you said. You had a conversa¬ 
tion? 

A Yes. 

0 Don't tell us the words. 

Did you tell him what Mr. Allen told you? 

A Yes. 

Q Did you meet Mr. Allen later that day? 

A Yes, I did. 

Q All right. 
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2 

Prior to meeting Mr. Allen, did you purchase any 


3 

Training With The Pros? 


vL 4 

A Right. I bought 200 shares for my husband. 


5 

Q What is his name? 


6 

A Milton Goldinher. 


7 

Q Where does he reside? 


8 

A 405 Stegman Parkway, Jersey City. 


9 

Q Did you buy any shares for yourself? 


10 

A Yes. 


11 

Q How much? 


12 

A I bought initially 100 shares for myself. 


13 

0 Mrs. Goldinher, let me chow you what has previously 


14 

been marked as Government's Exhibits 68 and 69, and I ask 


15 

i * ' 

you if you can identify these? 


16 

A Yes. 


17 

Q Tell us what they are, please. 


18 

i 

A They are the confirmations of the purchase of the 


19 

stock on the date of April 15, 1969. 100 shares in my 


\ 20 

account at 64-1/2 and 200 shares in my husband's account 


r 

21 

at 62. 


22 

; -C\ 

Q Mrs. Goldinher, were these confirmations received 


23 

by you through the mail at your home in Jersey City? 


24 

A Yes. 


25 

0 Where were they mailed from? 
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2 

A From New York City. 


3 

( 

MR. SORKIN: Your Honor, we offer 68 and 69 in 


^ 4 

evidence. 


5 

(Pause.) 


6 

MR. GOULD: I have no objection. 


7 

MR. FELDSHUH: No objection. 


8 

(Government's Exhibits 68 and 69 for identification 


xx 9 

received in evidence.) 


10 

MR. SORKIN: Ladies and gentlemen of the jury. 


11 

On April 15, 1969 100 shares of Training With The Pros 


12 

was purchased at 64-1/2 dollars a share for a total purchase 


13 

price including commission of $6,495.45, the account of Mrs. 


14 

Elinor Wien, 405 Stegman Parkway, Jersey City, New Jersey. 


15 

On the s me date 200 shares were purchased at 


16 

a price of 62 dollars a share for a total purchase price 


17 

• 

including commi sion of $12,490.40 for the account of 


t 

18 

Mr. Milton Goldinher, 201 St. Paulh Avenue, apartment 4-A, 


19 

) 

Jersey City. 


20 

0 You were about to say something with respect to 


21 

69. 


22 

- 

j 

A We were newly married and we were in the process 


^ 23 

in getting my husband's things from his apartment to 


24 

our home and his account rend from his apartment. 


25 

0 Did you see Mr. Allen that day, April 15th? 
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A Yes, T did. 

Q After your purchases? 

A Right. 

0 Did you have a conversation with him? 

A He asked me -- 

Q Stop. Yes or no. 

A Yes. 

0 I'm sorry. The system works better this v/ay. 

A Right. 

0 Mrs. Goldinher, ere did you meet Mr. Allen? 

A We met at a cocktail lounge in a hotel uptown. 

Q Who else was present, if anyone? 

A My husband, Mr. Allen and a woman who was in the 
cosmetic business who was seeking to go public,with her 
attorney. 

Q Tell us, please, what Mr. Allen said and what you 

said? 

A When we first arrived he asked me if I purchased 
some of the stock. 

I said , ! ’Yes . " 

He asked me how much I paid for it. 

I told him. 

He said, "Good. You are going to make a lot of 
money with it." 
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Let me direct your attention to approximately the 


25th — April 25th, 1969. 

Were you and Mr. Paruch sitting at your desks? 

A I presurie so, yes. 

Q Let me rephrase the question. 

Was Mr. Paruch having a conversation with either 
Mr. Jerome Allen or Mr. — 

MR. GOULD: I object to that. 


again. 


THE COURT: Yes, sustained. Let's start over 


Put your question. 


Q Was Mr. Paruch having a telephone conversation? 
THE COURT: What date are we at? 

MR. SORKIN: April 25, 1969, your Honor. 

A That is the day that I purchased some more stock, 
yes. I was having a conversation with either Mr. Stoller 
or Mr. Allen. I can't recall whom. 

Q Did you then say something to Mr. Paruch? 


Did Mr. Paruch say something on the telephone? 


1 


A Yes, he mentioned something about Training With 
The Pros and the f*ct that it had dropped. I asked him 
to ask if it was a type of security one would buy for 
a child because I had just sold some stock in my daughter's 
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account and had some money available and I would have liked 


to have bought it for her if it was not too risky. 


Q Did Mr. Paruch say what you asked him to say? 


Yes. 


0 After this conversation did Mr. Paruch say something 


to you? 


A Yes. He said he was told he would definitely 


buy it for a child, had growth potential. 


Q Growth potential? 


A Eight. 


0 After this conversation with Mr. Paruch and 


after Mr. Paruch got through with his telephone conversation, 


did you buy more stock? 


A Yes. 


Q Let me show you now v/hat has previously been 


marked as Government’s Exhibit 70 for identification and 


No. 71. 


Would you look at 70 and 71 and I ask you if you 


can identify those, please? 


A Yes^. This is the confirmation of a purchase of 


my daughter's stock, 70 shares. 


0 Which number is that? 


A 71. 


Q What is your daughter's name? 
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A 

Francis Wien. 

3 

Q 

Go ahead. 

4 

A 

I purchased 70 shares at $50 a share in her 

5 

account. 


6 


In my own account I bought an additional 30 shares 

7 

at $50 a 

share. 

8 

0 

What is the address on these, Mrs. Goldinher? 

9 

A 

405 Stegman Parkway. 

10 

Q 

Were these mailed? 

11 

A 

Yes. 

12 

0 

From New York to that address? 

13 

A 

Yes. 

14 

0 

Did you receive them in the mail? 

15 

A 

Yes. 

16 


MR. SORKIN: Your Honor, we offer 70 and 71. 

17 


MR. GOULD: No objection. 

18 


MR. FELDSHUH: No objection. 

19 


(Government's Exhibits 70 and 71 for identificatior 

20 

received in evidence.) 

21 


THE COURT: Whose names are those in? 

22 


MR. SORKIN: No. 70 is in the name of Elinor 

23 

Wien, Mrs 

. Elinor Wien, 30 shares at $50 a share. 

24 


71 is in the name of Miss Francis Wien, 70 shares 

25 

at $50 a 

share. 
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THE COURT: All right. Thank you. 

MR. SORKIN: Ladies and gentlemen of the jury, 
the total purchase price for Mrs. Francis Wien was 
$3,534.50. 

The total purchase price for Mrs. Elinor Wien 
was $1,520. 

MR. GOULD: Does that include commission? 

MR. SORKIN: That includes commissions. 

0. Mrs. Goldinher, do you know a gentleman by 
the name of Ramon N. D’Onofrio? 

A I know him only from the fact that — 

MR. GOUI.D: I move to strike it out. Yes or no 

on that. 

THE COURT: Yes. I agree. 

I think you ought to help the witness by sharpeninc 
up the question a bit. 

MR. SORKIN: Yes, your Honor. 

O Did you ever have a conversation over the tele¬ 
phone with a man by the name of Ramon D'Onofrio? 

A Yes, sir. 

Q When was this? 

A I don't remember the date, but it was at the time 
that I was at Hirsch & Company, working partners with Mr. 
Paruch, I wa3 introduced to Mr. D'Onofrio by Mr. Philip 
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2 

Stoller. I handled a commodity account for him. 

3 

Q What did Mr. Stoller say to you concerning Mr. 

4 

D'Onofrio, if anything? 

5 

* 

A Nothing, just that Mr. D'Onofrio was interested in 

6 

purch using some silver and some potatoes and he was opening 

7 

an account with me. 

8 

Q You say he was a friend of Mr. D'Onofrio? 

9 

A I — 

10 

MR. COULD: I object to this. 

11 

THE COURT: Just a moment. Sustained as to form. 

12 

Q Did he say anything else in the conversation? 

13 

A Ho introduced him and I spoke to Mr. D'Onofrio on 

14 

the phone and opened the account and purchased the commodity. 

15 

0 My question is: 

16 

Did Mr. Stoller say anything else about Mr. 

17 

D’Onofrio? 

18 

A No. 

19 

Q Did Mr. D'Onofrio have a commodities account 

20 

with you and — 

21 

MR. GOULD: I object to that. What does that 

22 

have to do with this case? 

23 

THE COU^T: I will allow a yes or no answer. 

24 

Was such an account opened? 

25 

THE WITNESS: Yes. 
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0 Did you ever meet Mr. D'Onofrio? 

A Mo. 

0 Do you know what the commodities were that he 
purchased? 

MR. GOULD: I object to that. 

THE COURT: I don't think we have to go into 

that. 

MR. SORKIN: No further questions. 

CROSS EXAMINATION 
BY MR. GOULD: 

O Mrs. Wien, how many times have you been in 
this building in the last year or so in connection with 
giving testimony in this case? 

A I believe twice before today. 

Q Does that include your appearance before the grand 

jury? 

A Yes. 

Q You ha 1 ■■ ■? been in the brokerage business for a 

considerable period of time, have you not? 

A Yes, since 1963. 

0 And at the time that you had the conversation 

to which you testified with Mr. Allen in which he directed 
your attention to the Training With The Pros stock, which 
I think you fixed as being in April, was it, 1969 — 
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at that time you had acted for at least five or six years 
as a registered rep -sentative? 

A Oh, yes. 

O And you knew, did you not, in April 1969 that 
there was considerable activity in the market in new issues? 
A Oh, yes. 

Q It was a subject of a great deal of talk at the 
ti?ne, isn't that right? '—- 

A Yes. 

Q Mrs. Goldinher, you are going to have to speak up. 
Don’t shake your head. He can't get it when you shake your 
head. 

Dy these new issues people were talking about 
speculative securities which became public, correct'? 

A Yes. 

Q And they were accompanied by a rather rapid rise 
in price, correct? 

A Yes. 

0 There were many such issues that came out at that 

time? 

A Correct. 

Q You also knew that when they came out there 

were available a number of sources of information about 
these new issues, did you not? 
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A Yes. 

Q One of those being a prospectus or an offerinq 

circular? 

A Yes. 

0 You saw those, did you not, ma’am? 

A Not for this stock. 

0 No, generally. You saw them. 

A Of course. 

0 They were coming in all the time, weren't they 
A Yes. 
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Q And you knew, did you not, that the easiest 
way to find out all about a company was to look at the 
registration statement or the prospectus or offering 

circular? 

A Yes. 

Q That was standard operating procedure, wasn't it? 

A Yes. 

0 Not to press the point, but you knew if you really 
wanted to know about a new issue everything was gathered 
in a piece of paper which in some cases was called a 
prospectus and in others an offering circular? 

A Yes. 

Q With respect to a company called Training With 

The Pros, you knew that was a new company, did you not? 

A No, I didn’t. I was not told it was a new issue, 

and by the price it didn't occur to me that it was a new 
issue. 

0 You had the pink sheets on your desk, didn't you? 

A No. We had one pink sheet that all the reps 

in the office shared and when I was called I got a firm 
quote — 

Q You will have to be indulgent with me and just 

answer my questions. 

A Yes. 
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f) You had manuals in your office. Standard & Poors? 

A Yes. 

0 Dow Jones? 

A Yes. 

Q Moody's? 

A Yes. 

0 And these manuals, if you open them and you 
look up a company, you can qet a lot of information. 

A Very difficult to find over the counter informatioi 
very difficult. 

0 Really? 

A Yes. Some we were able to find, but the informa¬ 

tion was not fully available. 

0 Did you look to see if there was anything 
there about Training With The Pros? 

A In the pink sheets? 

Q We will start wiHi that. Did you look in the pink 
sheets? 

A Yes. 

Q What did you find in them? 

A I found there was a big spread in the quote. 

0 Did that suggest anything to you as an experienced 
broker, that there was a big spread in the quotes? 

A It suggested to me — I wasn't really familiar 
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dealers in this particular issue -- 

So that when you looked at the pink sheets, number 
saw a big, wide spread? 

Yes. 

And that was unusual? 

I wouldn't say it was unusual at that time, 
is unusual. 

Even at that time a wide spread is a significant 
an over the counter stock, isn't it? 

Well, it would usually indicate the thickness 


of the stock. 

Q And you would watch it very carefully if you saw 
a wide spread? 

A Yes. 

Q In addition to the wide spread you saw, the names 

of the market makers were unfamiliar to you? 

A No, I had heard of them, but they were not, you 
know, the top dealers. 

Q They were not the top dealers? 

A Right. 

0 Now you had two things which made you hesitate 
bout the quality of the security, didn't you, wide spread 
plus — 

A I truly didn't hesitate. I got a firm quote 
and I bought the stock. 
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it? 


Q But you didn't ask anybody any questions about 


A No. I had confidence in Mr. Allen. 


O Why did you have so much confidence in him? 

A He was a terrific analyst and I considered he 
and Mr. Stoller were friends of mine. 

0 And that they were very knowledgeable people? 

A Yes. 

Q Indeed they had given you suggestions in the 

past which had been most profitable? 

A Right. 

Q So you had confidence in their judgment, and 

the truth of the matter is that you had so much confidence 

in their judgment that you didn't resort to any of the 
standard techniques for checking a security? Isn’t that 
what happened? 

A I would say so, yes. 

Q There were techniques but because of your confidence, 

you didn't use them/- isn't that right? 

A Yes. 

Q You do know that if you had sent for a copv of 

the offering circular you would have found out — 

A I had no idea it was a new issue. 

0 You didn't? 
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2 

A No. 


3 

Q But you know you could have found out, isn't 


4 

that riqht? 


5 

A Yes. 


6 

Q It was a simple thing to do and you have done 


7 

that simple thing many times in your career as a 


8 

registered representative? 


9 

A Right. 


10 

Q Somebody mentions a stock to you and you go to 


11 

the manuals, correct, these big books, you opened them up 


12 

and looked them up? 


13 

A Yes. 


14 

Q And you looked at the market history of the 


15 

stock? 


16 

A Yes. 


17 

0 And earnings? That is the standard, normal 

j 

18 

thing for a registered representative to do? 

i 

19 

A Yes. 


20 

0 When you are going to take the responsibility to 


21 

recommend a security to somebody else, to a customer, the 


22 

normal, standard proven thing to do would be to look it up, 


23 

correct? 


24 

A Correct, but I didn't recommend it to any customer. 


25 

I purchased it for my immediate family. 
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0 You took a chance on it? 

A That is what it turned out to be. 

0 You took that chance because you thought that Mr. 
Allen was a very knowledgeable fellow? 

A Right. 

Q Now, madam, didn't Mr. Allen tell you that it 
was a very speculative security? 

A No. 

Q Never mentioned it? 

A No. He said it was going to be another IBM. 

Q You knew -- 

A McGraw-Hill had an interest in it, General Motors 

was going to promote it and it was going to be terrific. 

0 He never said it was speculative? 


0 When you spoke with Mr. Allen, you knew that it 
was an over the counter security? 

A Right. 

Q You had never heard of it before? 

A Right. 

0. You never had seen it quoted anywhere before, 
correct? 

A I never heard of it. 

Q You didn't know anything about the affairs 
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of the company, did you? 

A Nothing but what he told me. 

0 Did it not occur to you that it was a speculative 

security? 

A Well, in a sense most over the counter securities 
are speculative and T rarely bought over the counter 
securities but I felt he wa a fine analyst and the story 
was good. 

Q In all fairness, as an experienced registered 
representative -- let's forget Training With The Pros — 
when you find yourself in the presence of an over the 
counter security of which you never heard before, when you 
see a very wide spread in the pink sheets, when you don't 
recognize any of the brokers who are the market makers, 
does that not suggest to you that you are in the presence 
of a very speculative security? 

A As I say, now, of course, but at the time we 
were in a very, very hot moving market and there were 
many securities that were quoted that way. 

Q That's right, and they were generally described 
as speculative securities. 

A Some of them were not even speculative. Like 
American Express used to have a five, six point spread. 

Q You knew about American Express, didn't you? 
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A Yes. 

0 I am talking about securities that you never 

heard of befr e, with a 20 point spread with brokers that 
you were not even sure about making the market, didn't 
that suogest to you as a seasoned, registered representative 
that you were in the presence of a speculative security? 

MR. SORKIN: Your Honor, I don't think there 
is any evidence that there was a 20 point spread. 

A There was about a six or seven point spread, 
which I called high. 
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2 

Q 

That was a pretty good spread on a stock like 


3 

this? 



4 

A 

Yes. 


5 

Q 

Didn't that suggest to you this was a speculative 


6 

security? 



7 

A 

Today it would, but at that time it was very 


8 

common. It was very common. It was a very hot market and 


9 

there were 

very volatile issues. 


10 

Q 

* 

You didn't buy this stock fromStoller or 


11 

Allen, did 

you? 


12 

A 

No, I bought it through Hirsch & Company. 


13 

Q 

You told Hirsch to execute a purchase order? 


14 

A 

Yes. 


15 

Q 

They executed it? 


16 

A 

Right. 


17 

Q 

You don’t even know from whom they bought the stoc 


18 

A 

No. 


19 

Q 

Except it was probably one of those brokers in 


20 

the pink sheets? 


21 

A 

Right. 

< 

22 

Q 

You didn't pay any of the money to Stoller or 

23 

Allen? 



24 

A 

No. 


25 

Q 

You never paid them a dime? 
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A No. 

Q The only relationship you have ever had with Mr. 

S to Her or Allen aside from what you testified to today, 
as I understand it, is that they suggested securities to you 
from time to time? 

A Yes. 

Q And from time to time you bought them? 

A Yes. 

Q And from time to time you made money on them? 

A Yes. 

Q Good money? 

A Yes. 

Q And this is the first time any one cf them ever 

resulted in a loss? 

A Yes. 

MR. GOULD: Thank you very much. 

THE COURT: Mr.Feldshuh. 

MR. FELDSHUH: No questions, your Honor. I objec 
to this as not binding upon the defendant Frank. 

THE COURT: No, I am taking this testimony as 
against your client. 

MR. FELDSHUH: I want to preserve the record, your 

Honor. 

THE COURT: You have a continuing exception to 
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many shares trading and if there are a lot of shares trading 
the gap has to narrow. 

MR. SORKIN: No further questions, your Honor. 
RECROSS-EXAMINATION 
BY MR. GOULD: 

Q You say that a 6 point spread convinced you there 
was a thin market in the stock? 

A I would say that it suggested to me the thinness 
of the stock. 

Q You have seen a 6 point spread on a New York Stock 
Exchange security? 

A Very seldom. 

Q How ab- at IBM? 

A Rarely. 

Q Never saw — 

A Yes, but it is rare and it is a very high-priced 

stock. 

Q And in this particular one did you think that 
1' j thinness of the market was a dangerous condition? 

A I would say the thinness of the market showed that 
there were not too many shares available at that time. 

Q And that is why you wanted to buy it, isn't it? 

A I wanted to buy it because I heard some wonderful 

things about the company. 
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Q And because it was a thin market you thought you 
had a chance at a dramatic appreciation in the stock? 

A Yes. 

Q That was one of the things that entered into your 
decision to buy it? 

A Yes. 

MR. GOULD: Thank you very much. 

(Witness excused.) 

MR. SORKTN: Your Honor, v/e have Mr. Heckmann 

here and Mr. Dinan and I think year Honor brought out the 
fact that the confirmations of purchase were mailed to them. 

If that is the case, I don't thinkwe need call them. 

THE COURT: Let's see if we can understand this. 

He wants to call Mr. Heckmann and Mr. Dinan to prove that 
the advices or confirmations came in the mail. Would you 
like to have the witnesses produced? 

MR. FLLtoHUH: Based upon your Honor's ruling — 

THE COURT: I have not ruled anything. I am raising 
the question with you. 

MR. FELDSHUH: I don't care whether they are 

produced or not. 

MR. GOULD: In 40 years I have never required 
the production of a witness for anything like that. I can't 
imagine why we would start now. 
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THE COURT: You will concede that the Heckmann 

and Dinan confirmations were actually mailed and received? 

MR. FELDSHUH: Of course. 

MR. GOULD: Of course. 

MR. SORKIU: Your Honor, if T may just have one 

more moment. 

THE COURT: All right. 

(Pause.) 

MR. GOULD: I will object to it. If you want to 

bring a witness in, bring him in. 

MR. SORKIN: Your Honor, we are going to have to 

delay the proceedings. We have certain business records 
and want to introduce them as a business record only -- 

THE COURT: What firm? 

MR. SORKIN: Emanuel Deetjen, your Honor. Mr. 
Gould won't stipulate to them as business records. 

THE COURT: He doesn't have to. 

MR. SORKIN: I spoke to Mr. Alenstein about it 
weeks ago and I never got an answer. 

MR. GOULD: I understand counsel's indignation 
and I am undoubtedly being a villain for not stipulating, 
but your Honor uhis is a transcript of an account — 

THE COURT: You don't have to argue with me, 

Mr. Gould. 
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Q YOu have been related to the business for about 


50 years? 


Close to it, yes. 


Q Let me show you what has previously been marked -- 
withdrawn. Mr. Kelly, did there coma a time when you reviewed 
the National Quotation Bureau pink sheets in a security 
called Training With the Pros? 

A Yes. 

Q For what period of time, do you recall? 

A I believe from February 11, to June 25. 
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Q Where did you -- 

THE COURT: Just a minute. What year? 

THE WITNESS: 1969. 

THE COURT: February 11 to June 5. 

THE WITNESS: I believe it was later than that, 
your Honor. I am not sure of the exact date. It is 
approximately June 12 to the 25th, around that period. 

Q Mr. Kelly, where did you review the pink sheets? 

A At the office of the National Daily Quotation 


Bureau. 

Q 

A 

Q 

A 

each day. 
Q 
A 
Q 

sheets? 

A 

Q 

A 

Q 

A 


Did you prepare a chart? 

I did. 

Mr. Kelly, what did this chart reflect? 

The chart shows the low bid and high offer for 

Is offer the same as asked? 

That's right. 

Did you review all the market makers in the pink 


I did. 

Did you pick out the lowest bid of all of them? 

I did. 

Did you also pick out the highest asked? 

Yes. 


i 
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Q What does bid and ask or bid and offer mean? 

A Well, bid is when you are trying to buy stock, 
you will bid for it. The offer is what you want when you 
want to sell the stock. 

Q Mr. Kelly, would you step down here, please. 

MR. SORKIN: " \y we have this marked as Government 
Exhibit 106, please. I am not showing it to the jury, 
your Honor, because it is not in evidence yet. 

(Government Exhibit 106 was marked for 

identification.) 

Q Mr. Kelly, would you look at Government Exhibit 
106. I ask you if you can identify it, please. 

A Yes. This is made from the original that I made 

up. An artist drew this. 

Q Have you compared this against the original you 

drew up? 

A Yes. 

Q Is it M accurate representation of yours? 

A Yes. 

Q What is the black line? 

A The bl k line is the low bid for the day and the 

red line is the high offer. 

Q What is the vertical column to the left starting 
with the number 20 and going up to 72? 
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2 

A 

That represents various prices. 



3 

Q 

Is that dollars? 


\i 

4 

A 

Dollars. 



5 

Q 

What is the horizontal line going through from Feb 

- 


6 

ruary 20 

to June 12? 



7 

A 

That is the dates. 



8 

Q 

The dates of what? 



9 

A 

The dates of the pink sheets. 



10 

Q 

That you reviewed? 



11 

A 

That is correct. 



12 


MR. SORKIN: Y our Honor, we offer 106 in evi- 



13 

dence. 

• 



14 


MR. GOULD: Can we have just a minute to discuss 



15 

this, your Honor? 



16 


THE COURT: Surely. 



17 


(Pause.) 



18 


MR. GOULD: Your Honor, the problem with 



19 

this proffered exhibit is, we don't have the pink sheets whic 

h 


20 

are appropriate for a proper foundation for it. I hate to 



21 

do this. 

I don't see how we cnn check the accuracy. I 


/■ 

22 

will stand on my objection. 


4. 

23 


THE COURT: I will have to sustain that, Mr. 



24 

Sorkin, 

because a chart can only be based on the underlying 



25 

data which should be available for checking if there is any 
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question. 

MR. SORKIN: Your Honor, I agree with you. Again 

our only alternative is to bring in the pink sheets going 
back to 1969. We unfortunately can't get a stipulation 
on this. 

THE COURT: Defense, as I observed early on anothe 
piece of evidence, doesn't have to stipulate if they don’t 
want to. 

MR. SORKIN: Correct. 

THE COURT: I will sustain the objection on 
the obvious basis. 

MR. FELDSIIUH: I join in the objection, your Honor 

THE COURT: I agree. 106 will not be received 
at this point. 

Q Would you take the witness stand, Mr. Kelly. 

Mr. Kelly, let me show you what has previously been marked 
as Government Exhibits IS and 15D. 

Have you seen those before? 

A Yes, I have. 

Q Mr. Kelly, did you — 

MR. SORKIN: I should point out, your Honor — 
we ask that this be t-ken subject to connection, the identi¬ 
fication as business records of these documents which we 
discussed earlier. 
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MR. GOULD: I haven't the faintest idea 
what that means, your Honor. 

THE COURT: In any event, you go ahead, Mr. 

Sorkin. 

We will disregard the last and'see what happens. 

Go ahead. 

Q Did you review those documents? 

A Yes, I have. 

Q Did you observe on those documents the security 
Training With the Pros? 

MR. GOULD: I object to anything on the documents, 
your Honor, what he saw on them. They are not in evidence. 

THE COURT: I know, Mr. Gould. The trouble is 
one thing at a time. Apparently you examined these documents 
which have the name of Emanuel Deetjen on them. 

THE WITNESS: That's correct. 

THE COURT: All right. Next questions. 
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Q Did you prepare a chart based upon what you 
observed on those documents referring only to Training with 
The Pros? 

A I did. 

Q Would you please st- p off the wit less stand 

Mr. Kelly. 

Mr. Kelly, does Government's Exhibit -- 

MR. SORKIN: Will you mark this as Government's 
Exhibit 107. 

(Government's Exhibit 107 marked for 

identification.) 

Q Let me rephrase the question. 

What does Government's Exhibit 107 reflect? 

A That reflects all purchases and sales of Training 
With The Pros made by Emanual Deetjen & Company for the 
account of Bank Hofmann. 

MR. GOULD: It doesn't say that. He better take 
it back and mark it right, your Honor. 

MR. SORKIN: We would be happy to make the 
necessary addition at lunchtime, your Honor. 

0 What else, Mr. Kelly? 

A It shows the trade date, the settlement date, 
number of hares bought, price and the amount. 

Q Amount of what? 
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A The amount due. It also shows the number of sales, 
prices and the amount payable. 

O For what period, Mr. Kelly? 

A From February 25, 1969 through May 23rd of 1969. 

That would be trade dates. 

Q What is the difference between trade date 

and settlement date? 

A Trade date is a date that the trade actually 
takes place. The settlement date represents when payment 


is due. 


MR. SORKIN: Your Honor, subject to connection, we 


offer 107 in evidence. 

THE COURT: Not only'subject to connection. The 
point has been well made already, the caption is incomplete. 

MR. SORKIN: Subject to making the necessary 
addition with the black marker, your Honor, and subject to 
getting the proper person to identify 15-A through D. 

THE COURT: You can offer this later. I'm not goiig 
to receive these documents now. We will wait until ve 
get this sort of thing connected up. Either it is 
going to be or it isn't. It is very simple. 

MR. SORKIN: Fine, your Honor. 

We have no further questions of Mr. Kelly. 

THE COURT: I take it you gentlemen don't want 
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to ask any questions of Mr. Kelly, or do you? 

MR. FELDSHUH: No questions. 

MR. GOULD: I have nothing. 

THE COURT: Thank you, Mr. Kelly. You may 
be excused, sir. 

(Witness excused.) 

MR. SORKTN: We have one other document, your 
Honor, which is a document in my office and I must 
go down and get it. 

THE COURT: Cay this aqain. We have what? 

MR. SORKIN: We are unable to get another stipu¬ 
lation from defense counsel. Accordingly, I must go to 
my office to get the necessary document to show once 
again to Mr. Derfner and Mr. Feldshuh. 

THE COURT: May I suggest that in view of all of 
this, perhaps we better take the luncheon recess now and 
we will resume at an appropriate time so everybody will 
have a chance to get to lunch and you will have a chance 
to do this. 

MR. SORKIN: Yes, your Honor. 

THE COURT: Mrs. DeDartola and ladies and 
gentlemen, in view of this development we will suspend now 
for luncheon and \;e will resume promptly at a quarter to 
2:00. It is now 12:30. Very good. 

(Luncheon recess.) 
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2 

AFTERNOON SESSION 


3 

1:50 p.m. 


4 

(In open court, jury present.) 


5 

MR. SORKIN: Your Honor, we are ready to call 


6 

the next witness. ’ 


7 

Mr. Kelly, I think you were through. I don't 


8 

think anyone had any questions for you. 


9 

THE COURT: That's right, Mr. Kelly was excused. 


10 

Who is your next witness? 


11 

MR. SORKIN: The gentleman from the National 


12 

Quotation Bureau, your Honor. He is back there now. 


13 

DOMINICK DE QUARTO, a witness 


14 

called by the Government, being first duly sworn. 


15 

T 

testified as follows: 


16 

DIRECT EXAMINATION 


17 

BY MR. SORKIN: 


18 

Q Mr. DeQuarto, are you employed, sir? 


19 

A I am, sir. 


20 

Q In what capacity? 


21 

A As a library manager. National Quotation Bureau. 


22 

r 

' or 23 

Q How long have you been so employed? 


A 24 years with the company. 


24 

Q For the company, National Quotation Bureau? 


25 

A Yes. 
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1966 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


Cl 


22 

23 

24 

25 


0 Mr. DeOuarto, wo are going to show you certain 
records that are going to be brought in right now, if 
the Court will just bear with me for one moment. 

They are quite voluminous and we are going to 
have two of our associates carry them in. 

(Pause.) 

0 Mr. DeQuarto, I am going to show you now what we 
will mark as 106-A. 

MR. GOULD: You don't have to have all of these 
marked, your Honor, if you will just tell us what they are. 

MR. SORKIN: Your Honor, we would like to mark their 
Mr. Gould suggested we get the proper foundation, and 
we are going to get the proper foundation. 

MR. GOULD: I don't think that is quite called 
for, your Honor. I didn't impose any great burden on these 
people that they shouldn't have done months ago. I t could 
have been done right the first time. 

MR. SORKIN: Your Honor, we have been through that 

THE COURG: Gentlemen, I don't think we need to 
argue this. I said to the Government that I would sustain 
the defense objection and let them put in the proper 
foundation. T assume this is their attempt to do that. 

Let's go on. 

government's Exhibit 106-A through 106-Q, 
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lhrf 3 DeQuarto-direct 1967 

inclusive, marked for identification) 

Q Mr.DeQuarto, can you identify -- 

THE COURT: Just a moment, please. Before we 
get into this, are v/e to \mderstand that this is 106-A 
to and including — what letter? 

MR. SORKIN: 0. 

THE COURT: All right, sir, go ahead. 

O Mr. DeQuarto, car. you identify Government* . 
Exhibits 106-A through and including 106-Q? 

A They are the product of our national daily quota¬ 
tion service. They are compiled - 

Q Please keep your voice up, sir. 

A They are compiled by broker-dealers who submit 
listings for various securities. They are submitted to 
our service and they are put in an alphabetical order, 
and consequently the result is that they are printed. All 
of the names of the securities, the prices, quotations 
they represent, and the dealers who submit them. 

0 When you say the prices they represent, are you 
referring to the bid a d asked? 

A The bid and asked quotations, that's correct. 

Q Is there any common name for these among brokers? 
What are they called? 

A Pink sheets. 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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2 

3 

4 

5 

6 

7 

8 


Q Mr. DeQuarto, when did you last see these records 

sir? 

A I see them every day. 


9 


10 

11 

12 

13 

14 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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2 

Q 

These record's, 106A through Q? 



3 

1 

A 

Today. 


O 

X 

4 

Q 

When was that, sir? 



5 

A 

Just prior to preparing to bring them over. 



6 


MR. SORKIN: Your Honor, we offer 106A through 



7 

0 in evidence. 



8 


MR. GOULD: What period do they cover? 



9 


THE COURT: Yes, can't we get that? 



10 


MR. SORKIN: Y^s, we can, your Honor. 



11 

Q 

Do you ’.sow what period they are, Mr. DeQuarto? 



12 

A 

February 1 through June 20, 1969. 



13 


MR. COULD: May I just inquire on the voir dire 



14 

as to one of these, your Honor? 



15 

VOIR DIRE EXAMINATION 



16 

BY MR. GOULD: 



17 

Q 

Mr. DeQuarto, do I understand you to be telling 


t 

18 

us that 

the firm by which you are employed, the National 



19 

Quotation Service — isn't that it? 



20 

A 

Right. 



21 

Q 

Every day gets from, brokers reports as to what th* 



22 

bid and 

ask was on over-the-counter securities, correct? 



23 

A 

Correct. 



24 

Q 

Certainly in 1969, that was the practice? That 



25 

was be foie the NASJEQ, wasn't it? 
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DeQuarto-direct* 

A Right. 

Q So they get these reports, and then what they V. 
is they put them in here, correct? 

A • Yes. 

0 Each ons of these is a daily report on thousands 


of securities, isn't it? 

A Yes. 

Q So if you wanted to find out about Training With 
the Pros, well, take the first day here on .just the one 
I happen to pick up here, and you turn to T -- correct? 

A Correct. 

Q Under "T," if there is anything reported on 
Training With the Pros, it would be in here, correct? 

A Correct. 

Q Now let’s take this one that I am on, just so we 
understand what it is. This is the so-called pink sheet, eve 
though it is white? 

A That is not it, though. 

Q Show me what is. 

A The pink sheets. 

Q What is this one on top? 

A This is the — 


m 


MR. SORKIN: Your Honor, I object. Is this voiz 

dire or cross-examination? 
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DeQuarto-direct 

MR. GOULD: It is voir dire. 

THE COURT: Please, I don't really understand eitljieL 

one of you. Do you want to offer all of these, and I 
hope only with respect to the entries on pages or sheets 
which have to deal with Training With the Pros, is that it? 

MR. SORKIN: Exactly. 

MR. GOULD: We have already established that a 
lot of this has nothing to do with — 

THE COURT: I would have assumed that before 
you even opened your mouth, and so would you. 

MR. GOULD: I will s bside. 

THE COURT: There is no doubt about it. You 
have seen these many a time, as has other counsel and the 
Judge. Let's not fool ourselves. We know that there is a 
lot in here that has nothing to do with this case, you are 
absolutely right and I couldn't agree with you more. 

MR. GOULD: That is all I wanted to do. 

THE COURT: You want to offer every one of these 

books to the extent they contain any bid and asked quotations 
on Training With the Pros, and that's it? 

MR. SORKINi Ye3, your Honor. 

THE COURT: Do you want to ask any questions 
further, gentlemen, of Mr. DeQuarto? 

MR. GOULD: I ha''e nothing further. 
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1971 


2 

3 

W 4 

5 

6 

7 

8 
9 

xxx io 

11 

End IB 12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

c 

W 23 

24 

25 


DeQuarto-direct 

MR. FELDSHUH: No questions, your Honor. 

THE COURT: Do you object to the proffered entries 
in these magnificent volumes? 

MR. GOULD: No, your Honor. To the extent that 
any of them contains a reference to Training With the Pros, 
I concede that it is as close to an official quotation on 
a particular day as it is possible in our society to get. 

THE COURT: Very good. 

(Government Exhibits 106A through 106Q, in¬ 
clusive, were received in evidence.) 
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i 

HR. SORKIN: Your Honor, at this time ve reoifcri 

106 in evidence. 

MR. GOULD: We still have a step omitted in the 

I 

foundation, your Honor. I don't want to try his case. 1 
supjxsse what we ought to do is get Mr. Kelly back and let Mr. 
Kelly testify as to the correlation between the entires in 
here and what he put on the chart. 

MR. SORKIM: I thought Mr. Kelly testified he was 
at the IJQB and he reviewed the pink sheets of Training With 
the Pros. He was up there for cross-examination. We have 
excused him. 

THE COURT: That's true. That isn’t the point. 
Again, Mr. Sorkin, it is not my function to try the case for 
you either. To be perfectly precise about it, defense 
counsel has got a point. We don't know for sure just exactly 
what Kelly used. I assume, but I don't think if they are 
going to make a point of it I can rely on my assumption. 

MR. SORKIN: Then we will just have to yet Mr. 
Kelly back. I thought he testified he reviewed the pink 
sheets -- 

THE COURT: He certainly said those words. 1 
suppose technically we don't know that he reviewed - 

MR. GOULD: I am not just being captious about 
this, your Honor. These pink sheets have a variety -- 
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THE COURT: I am not accusing you of being 


captious. I just agreed with you. 


MR- COULD: I am made out to be some kind of villaji 
THE COURT: I am not making you out as a villain, 

I am sustaining your objection. 

MR. GOULD: Here he is. 

JOSEPH A. KELLY resumed. 

DIRECT EXAMINATION (continued) 

BY MR. SORKIN: 

Q Mr. Kelly, would you look at Government exhibits 
which have previously been admitted into evidence, 106A 
through and including 106Q. 

MR. SORKIN: If Mr. Gould has no objection, your 
Honor, we ask that he just look through one of them rather 
than spend his time looking through all of them. 

MR. GOULD: One will do excellent. 

MR. SORKIN: Fine. 

(Pause.) 

A This is on June 13, IS69. 

0 Mr. Kelly, why don't you take an earlier data. 

Why don't I show you, Mr. Kelly, 106N. 

A This is on May 28 -- May 29, 1969. 

Q Mr. Kelly, when you prepared the chart from which 

106 was prepared by the artist, did you review 106A through 

I 
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gab-3 Kelly-direct 

crons 


o 

Q inclusive? 


3 

A I did. 


4 

Q From those records did you prepare your chart? 


5 

A I did. 


6 

MR. SORKIN: No further questions, your Honor. 

’ 

' 

7 

. 

MR. GOULD: Just one second now. 


8 

(Pause.) 


9 

CROSS-EXAMINATION 


’ 10 

BY MR. GOULD: 


11 

Q Mr. Kelly, when you prepared this document, this 


12 

106 for identification, you did it using the entries that 


13 

you found in the pink sheets? 


14 

A That is correct. 


15 

Q Like the one .you have in front of you now? 


16 

A That's correct. 


17 

Q Where you found more than one broker, did you aver¬ 

' 

18 

age the bids and the asked? 


19 

A No, I did not. 


20 

Q Why not? • 


21 

A I just took off the low bid and high offer. 


22 

Q Were they always- the same? Were the bids always 


23 

the same? 


24 

A No, they weren't. 


25 

Q And the offers were always the same? 
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9 a b-4 Kelly-cross 

A No. 

Q So what you were trying to do was to use the 

statistical method that would get the largest soread, 
correct? 

A That’s correct. 

0 Why did you do that? Was there some reason for 
trying to get the largest spread rather than the median spread 
A No, none v.’hat soever . 

Q Did anybody tell you to do it that way? 

A No. 

Q Did anybody tell you how to do it? 

IB 

A No, they didn't. 

Q You have done these charts before, haven't you? 

A That's correct. 

0 And you have done them from listed securities? 

A That is correct. 

Q For listed securities? 

A That is correct. 

Q And we always, used median hid and asked, haven't 

we? 

A It depends on what the circumstances are. 

Q .The fair way to do it is to take the median, isn't 

it? 

HR. SORKIN: Objection as to what is the fair way, 
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i 

i 

i 


charts? 

A No, every case is different. It depends on what 
you are looking fc;r. 

Q Did you check to see how many shares were involved 
in the bid and asked? 

A There is no way of telling. 

Q Did you inquire? 

A How could you inquire? There is no way of telling. 

0 Would you agree with me that if you had an offerinj 

of one share at 40 and an offering of 10,000 shares at 43, 
you would use the one share, right? 

A No, because one share doesn't appear in these 
sheets. 

Q But you didn't know that? 

A Yes, I do. It never does. 

Q What is the minimum number of shares? 

A 100. 

Q Let me change my example. If you had 100 shares 

offered — let's take it on the bid side — 100 shares Lid 
at 45 and 10,000 bid at 46, you would have taken which one? 

A It depends on what you mean. As a seller, a buyer 
or what? 

Q Don't you know what I meant? 

A No, I don't. I don't understand your question. 
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Kelly-cross 1970 

2 


0 

Let’s see if we can understand each other. Open 

3 

that 

to Training With the Pros, anyway. 

4 


A 

This is on May 27th. 

5 



MR. GOULD: We are looking, your Honor, at the 

6 

entry 

for 

May 27. 

n 

1 


O 

And you will agree with me that the entry for May 

8 

27 shows Amswiss International Corporation, then it qives 

9 

their 

telephone number and it shows that they bid 45 and 

10 

they 

were 

asking 55, correct? 

11 


A 

That’s correct. 

12 


Q 

The next entry is Edward F. Henderson & Company. 

13 

i 

They 

were 

bidding 45, right? 

1 

14 


A 

Yes. 

15 


Q 

And they were asking 55? 

16 


A 

Right. 

17 

. 

‘Q 

And then Durtner Bros, of New York was bidding 42. 

18 


A 

That's correct. 

19 


Q 

And asking 52? 

20 


A 

That's correct. 

21 


Q 

So do I understand it that when you made up 

22 

your 

chart you used the 42 here and the 55 here? 

23 


A 

That's correct. 

24 


Q 

So that you could get the maximum spread? 

25 


A 

That's correct. 
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1979 


'w 


W 




3 


4 


6 


7 

8 
9 

10 

11 


12 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


25 


MR. SORKIN: Objection, not that he could get it, 
what the pink sheets reflected as the maximum spread. 

1HR COURT: This is a semantical matter, gentlemen. 
We have gone through this, Mr. Gould. I thought we had 
already gotten an answer to this. 

All right. 

MR. GOULD: I have no objection to the chart. 

THE COURT: All right. 

MR. FELDSHUH: 

CROSS-EXAMINATION 
BY MR. FELDSHUH: 

Q Mr. Kelly, in the pink sheet itself, they do not 
reflect sales, do they? 

A No, they do not. 

Q Actually the quotations that you see there are 
given the night before, are they not? 

A That's correct. 

Q And there are many occasions from your experience 
where in the next morning or the next day a broker if called 

cpuld say, I am not ldnger interested in that security, 

. . . 

couldn't he? 

• A That happens, yes. 

Q Right. So he is not making a market in that 
security, is that right? 
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Well, he is shown an indication of interest. 
Merely an indication of some interest, is that 


right? 


A That's correct. 

Q That is correct, isn't it? 

A That is. 

0 So that based upon this you couldn't tell ir. your 
examination of the pink sheets as to whether or not a sjngle 
sale was, in fact, made, isn't that correct? 

’ A That's correct. 

q Mr. Kelly, with regard_to Training With the Pros, 
were you aware that the stock was split? 

A Yes, I was. 

Q Did you in the course of your investigation make 
an adjustment for the fact that the stock was split? 

A The chart that is made up is made up before the 

split took place. That is all on the original stock. 

q And nothing else? 

A Nothing else. 

-q Except,as you have previously testified, you took 

the very low from one broker and if there was another broKer 
who quoted a high, you didn't match within the brokers 

themselves? 

A No, not as if he were trading the stock. No, I 
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End 2A 


did not 


MR. FL'EDSHUH: No further questions. 
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2b pm rjwrf 1 Kel ly-redirect 

J 

MR. SORKIN: Your Honor, we offer 10f>. 

MR. COULD: I have r.o objection to it. 

MR. FELDSHUM: No obiection. 

(Government' s Exhibit 106 for identification 
received in evidence.) 

REDIRECT EXAMINATION 

i 

BY MR. SORKIN: 

0 Mr. Kelly, can vou come down here now. 

Again, for the jury’s benefit, just tell us, 
please, the vertical line, the horizontal line and what the 
black and the red lines are. 

MR. GOIJLD: We have had this, vour Honor. 

MR. SORKTN: This is so the jury which is seeing 
this for the first'time, can net the opportunity of seeing 
what Mr. Gould has seen already, your Honor. 

THE COURT: I don’t have any objection to vour 
just pointing out to the jury what Mr. Kelly already told 
us. If you want Kelly to repeat, fine. I see no harm t'o 
anybody. 

A The horizontal line represents the date of the pink 

9 

sheets, the vertical line represents the price, the 

highest -- lowest bid and the highest offer on each particula 

day -- 

MR. GOULD: 1 move to strike out "price". 
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1 

qwrf 2 

Kclly-redirect 



2 

By his 

own testimony it doesn't reflect the price. 



3 


THE COURT: I would aqree. It surely doesn't. 


V v 

4 

0 

Co ahead. 



5 

A 

The lowest bid and the hiqhest offer. 



6 

0 

What is this down here? 



7 

A 

That is the actual bid or offer. 



8 

0 

In dollars? 



9 

A 

In dollars. 



10 

0 

Thank you, Mr. Kelly. 



11 


MR. FORKIN: You are finished. Mr. Kelly. I 



12 

have no 

further questions. 



13 

• 

(Witness excused.) 

’ 


1-4 


MR. SORKIN: Your Honor, the Government calls 



15 

Philp C 

. Bloom. 



16 

PHIL 

IP C. BLOOM, called as a 



17 

witness by the Government, beinq first duly sworn. 



18 

testified as follows: 



19 

DIRECT 

EXAMINATION 



20 

BY MR. 

SORKIN: 



21 

0 

Mr. Bloom, are you employed, sir? 


- 

22 

A 

Yes, sir. 


>3^ 

23 

O 

In what capacity? 



24 

A 

At present? 



25 

0 

Yes, sir. 
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1983 


T work for Purcell, Graham (. Company. 


0 Prior to Purcell, Graham, where did vou work? 

A I worked for Havenfield Corporation which was the 

successor of Emanuel Deetjrn & Company. 

0 Would you tell us what you did at Emanuel Deetjen 
& Company? 

A I was the cashier there. 

0 Let me show you, .Mr. Eloom, what has previously 
been marked as Government's Exhibits 15-A throuch 15-D. 

A Right. 

0 Can you identify those, sir? 

A Yes, sir. 

0 What are they? 

A They ate securities that were traded for this 

bank account in Switzerland. 

0 Which account? 

A Rank Hofmann. 

Q Just tell us what 15-A is. What is the document, 

stapled documents? 

A That I couldn't answer. 

• *■ 

Q Is it a monthly statement, a confirmation, a 
mortgage, a deed? What is the document? 

A This is a closing balance of the monthly statement 

0 For whom? 
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A Bank Hoimann. 

0 Did Bank Hofmann have an account at Emanuel 
Deetjen? 

A Yes, sir. 

o For what month, sir? 

A This is 1969, March. 

Q March 1969. That is 15-A. 

Would you look at 15-B, please. 

A Yes, sir. 

0 What is 15-B? 

A Kell, that was the activitv for the month of April 

'69 . 

0 VThat is the document? Is it a closing balance, a 
monthly statement? What is it? 

A That was a statement that occurred during the 
month, each entry. 

0 What month is that from? 

A From April ’69. 

Q All right. 

A From 4/1 all the way to the end, 4/30; 
all the activi-ty during the month. 

0 That is 15-B. 

Would you look at 15-C, please. 

A Right, sir. That was the activity from Bank 
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1 

2 

Hofmann fron May 1st all the wav to the end of May. 


3 

0 Would you look, sir, at 15-D, I will ask you 



what that is. 


5 

A That is the activity. Bank Hofmann, from June 


6 

2, '69 through June 30, *69. 


7 

Q What type of document is it? 


8 

A Well, it has entries made, stock received — 


9 

0 On what? What is the document, a closing balance - 

- 

.0 

A No, daily entries. 


11 

0 What is the piece of paper? Do you have a name 


12 

for it? 


13 

A Well, it is a daily statement. 


14 

0 It is a statement? 


15 

A That's right, of the activity in that account; 


16 

each day's activity as you will notice on here. 


17 

0 Were these records, Mr. Bloom, kept in the ordinarv 


18 

course g'f the business of Emanuel Deetjen L rompany? . 


H) 

A Absolutely. 


20 

Q Was it in the ordinary course of Emanuel Deetjen's 


21 

business to make and copy* such records? 


22 




A Oh, yes, very necessary by the Stock Exchange 


23 

and SEC and everybody. You had to keep records. 


2-1 

MR. SORKIN: Your Honor, we offer 15-A through 


25 

D in evidence. 
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0 Statement? 

A Statement of their account. We don't call it a 
piece of paper. 

O It was kept on a daily basis? 

A Daily basis. At the end of the month they 

gave a closina balance. 

O That's right. 

Now, sir, I direct your tter.tion to the third 
page of the paper which has been marked as Government 1 s 
Exhibit 15-A for identification and specifically I direct 
your attention to a reference there of Training With The 
Pros. Let's take this one. See where it says that the 
customer bought 300 shares of Training With The Pros, right? 

A Right, 31. 

Q Then up above it the customer bought 100? 

A Right. 

0 Correct? 

A That is correct, sir. 

0 As far as you know from these records, all it 

means is that the .Rank Hofmann placed an order with you — 

A Not with me personally. 

Q With Deetjen? 

A That's right, sir. 

Q With your firm? 
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A Right. 

Q Placed an order with you to buy that stock? 

A Rinht, sir. 

0 You don't know for whom that stock was bouoht, 

do you? 


A No, they don't reveal ownership in Switzerland, 
if you know Swiss law. You deal with a bank over there. 

0 Mr. Bloom, ever, an order that came from an American 
house, from this paper you couldn't tell whether they were 
buying it for their own account or for a customer, could 
you? 


A No. 


0 You can't tell whether it is a Swiss, an American 
or a Turk, can you, from these papers? 

A American,you can. 

0 How? 

A kTiat do you mean "how"? 

0 You mean if you saw this paper and you saw that 
the customer here — let's say it was the Chase Bank, Trust 
Department -- could you tell for whom they bought that? 

A No, but you could probably find out. 

0 If you asked? 

A Riqht. But in Switzerland they wouldn’t reveal. 

That is the Swiss law. 
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0 I understand. 

Hut from these papers no matter who the customer 
is, you don’t know whether they were buying for their own 
account nr for a customer? 

A Richt. I presume you are riaht there. 

MR. COULD: That is all I wanted. 

0 I assume you have no knowledge as to who placed 
anv of the orders for Trainina With The Pros? 

A No, sir. I had nothinn to do with that. 

0 All you can tell us, Mr. Bloom, is that these 

are genuine statements from Emanuel Deetjen kept or, a 
daily basis? 

A Right, sir. 

0 You don’t know anything about any transactions 

in them? 

A No, sir. 

MR. GOULD: I have no objection to them, your 

Honor. 

THE COURT: Any objection, Mr. Feldshuh? 

MR. FELDSHUH: Mo objection. 

THE COURT: All riaht. 15-A through D 
will be received. 

(Government's Exhibits 15-A through 15-D for 
identification received in evidence.) 
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MR. SORKTN: T have no further questions of Mr. 
Bloom, your Honor. 

THE COURT: Thank you, Mr. Bloom, you may be 
excused, sir. 

THE WITNESS: Thank you, sir. 

(Witness excused.) 

MR. SORKIN: Your Honor, the Government recalls 
Joseph Kelly. 

MR. FELDSHUH: Who? 

THE COURT: Before we recall Kelly, do you mean now 
you want to get in his second chart? 

MR. SORKIN: That is correct, your Honor. 

THE COURT: Maybe we can obviate that. Mr. 

Feldshuh and Mr. Gould, would you want Mr. Kelly recalled 
to identify a second chart which you remember consists simply 
of posting of various materials which comes off 15-A to 
and including D? 

MR. GOULD: May we just look at it again? 

THE COURT: Surely. 

MR. GOULD: Don't we have it written on a piece 
of paper that we can just pick up so we don't have to work 
with this big thing? Do you have it on a piece of paper? 

MR. SORKIN: I do not have it with me. 

MR. GOULD: Do we understand the Government 
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to represent that this is a schedule of all of the trans¬ 
actions in Training With The Pros which are reflected in 
the statements 15-A through D in evidence? 

MR. SORKIN: That is correct. 

MR..FFLDSHUH: And it was prepared by Mr. Kelly? 

MR. GOULD: If Mr. Kelly came back, he would say 
he took all of the reference to Training With The Pros, 
put it on a piece of paper, and then the Government paid an 
artist who put them on this big sheet, .is that what 
happened? 

MR. SORKIN: That is exactly what happened. 

MR. GOULD: I have no objection. 

MR. FFLDSHUH: Rased upon those representations, 

I have no objection. 

(Government's Exhibit 107 was received in 
evidence.) 

MR. SORKIN: Ladies and gentlemen of the jury, 
you can see from this column, trade date, day of the 
transaction, settlement date, which is in this column, the 
number of shares bought, the price and the amount. The 
chart reads this way, 3/12 and up here, 3/13. 4/15, 4/15/69, 

the shares sold. On this side there is no shares sold, but 
shares begin being sold on 4/15, at these prices and for 
thsso amounts. 


SOUTHf RN UI»I *:CT COURT REPORT CMS l* S. CO'Jh^NOUfC 
*Ol feV SOUApe. M.W YORK N V. CO 7 








I 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


lhrf 3 Hloom-di rent; 1992 

Your Honor, the Government now calls Thomas 

Doonan. 

THOMAS PATRICK DOONAN, 

having been previously duly sworn, resumed the 
stand and testified further as follows: 

DIP.ECT EXAMINATION 
BY MR. SORKIN: 

Q Mr. Doonan, how are you employed? 

A I am employed as -- 

THE COURT: We have been throuqh this. We all 
know who Mr. Doonan is. 

MR. SORKIN: I'm sorry, vour Honor. T thought 
that was only on the hearing. 

0 Mr. Doonan, let me direct your attention to Novcmbt: 
21, 1973. Did you meet Mr. Stoller on that date? 

A Yes, sir. 

THE COURT: November 21st -- when, Mr. Doonan? 

THE WITNESS: 1973. 

0 And did you, Mr. Doonan, obtain from Mr. Stoller 
certain documents? 

A Yes, I did. 

0 Let me show you now what has previously been 
marked as Government's Exhibit 76, 77, 78, 79 and 80 
and 80-A. Would you look at these documents? 
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I ask you now, please, if you can identify 


them? 


A These are the documents -- these are some of the 


documents I took from Mr. Stollor on that day. 

Q How can you identify them? 

A V.’ell, 76 and 77 I placed my initials on the back. 
78, 79 and 80, I have copies of these in my briefcase here, 

I made copies of these prior to givinq them to you, and 80-A- 
MR. GOULD: He doesn't have to, your Honor. 

I will concede that they were taken from Mr. Stoller on 
November 21, 1973. 

MR. SORKTN: Your Honor, we offer them in 

evidence. 

MR. GOULD: I object to 76 for identification 
as having no signature, being immaterial, unrelated to 
the case, having no probative value. 9he same with 77. 

Let's dispose of those two. 

76 and 77 I object to as being unsigned, no 
probative value, no materiality to the case. 

THE COURT: Well, I must say that I agree with 
the latter point; perhaps the first point as well. I 
don't see what these are. True, they were turned over to 
Mr. Loonan and representing .your office as an investigator, 
but that doesn't make them admissible, as such. 
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MU. Cinn-LD: Your Honor, it is not that they were 
turned cvpr. They v-nre taken from him. That's his 
testimony. 

THE COURT: I won't argue the point. 

MR. GOULD: There is a difference. 

THE COURT: I said I won't argue the point. The 
point is, just because they were turned over or taken from 
him doesn't make them admissible. 

MR. GOULD: That's my point. 

THE COURT: I swear, there are times when I think 
we could look at the lights and argue whether they are 
not on, the way we discuss things in this case. I 
wasn't making that point at all. T am saying I agree 
with you. Offhand, 1 don't really see any relevance here, 
and I don't reall know for sure whether anybody ever 
signed these or filled out the blanks. So I am sorry, 

Mr. Sorkin, but I sustain the objection on both counts. 

MR. GOULD: Now with respect to 78-D, I 
object to that because T challenge that it has any 
relevance or materiality — 

THE COURT: Can we agree it is 78? 

MR. GOULD: 78 for identification. It was the 
way they are marked. I'm sorry, your Honor. 

THE COURT: I agree, Mr. Sorkin. 
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MR. PORKIM: Your Honor, nay I bo hoard on 78, 


79 and 80? 

THE COURT: I think, since you want to qo into the 
contents notice that the addressee is 
a man named Vaterlaus, the Swiss Bank Corporation. 

MR. SORKIN: That is correct, your Honor. 

THE COURT: It also deals v/ith concerns that v/e 
havn’t heard about in here. 

MR. SORKIN: I must respectfully disagree. Swiss 
Bank Corporation and -- 

THE COURT: I know we have heard of Swiss Bank 
Corporation. I am not talking about that. Asmara, 

S.A., for example, loans to that firm. What does that have 
to do with our case? We haven't heard anything about that. 

MR. GOULD: The same on 80, your Honor. 

THE COURT: What about 79? 

MR. GOULD: Let me come bock to 79 because I want 
to dispose of 80-A for identification. 80-A for identifica¬ 
tion, I really don't know how to argue it, I suggest your 
Honor look at it. It consists of a series of photostats 
or Xeroxes, including a library card from the Hewlett- 
Woodmere Public Library. The business card of an assistant 
vice-president of the Swiss Bank, Ballmer — Swissair, 
it seems, has made Mr. Stoller an honorary member of 
the Swissair Travel Club. 
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The next one, Walter Vaterlaus, his business 


card, the one we have here. The rtext one, I think it is 
the back of the Swissair thinq, isn't it? It looks to me 
like an automobile license. All right. Another business 
card. Another one. Stoller's business card. Stoller's 
automobile license. 

MR. SORKIN: Your Honor, we can block out -- 
MR. COULD: Wo, no, this has all been offered. 


I have a riqht to comment on what is being offered. 

This is ridiculous, your Honor. 

MR. SORKIN: Your Honor, we have no objection 
to taking out the library card and the license, but there 
are certain cards in there which I think are certainly 
relevant to this case. 

THE COURT: I assume you must or otherwise you 
wouldn't have offered them. 

This is quite a potpourri, and when I sav "this" 

I am referring to 80-A, and although it is all very 
fascinating, and I am qlad to know that at least two of 
the five towns have a joint library, and so on, why, 

I am not sure that really that makes all of this admissible. 

MR. SORKIN: Your Honor, I agree with Mr. Could. 

THE COURT: I will hear you out during the 


recess, I guess, because that doesn't impress me much, 
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so I an qoinq to sustain the objection now to 80-A. 

What about 79 -- 

MR. GOULD: 79 for identification, I have not 
addressed myself to that. That's a little different, 
vour Honor. I an not sure that your Honor would want us to 
arque that in the presence of the jury. Let me state my 
objection to it and then your Honor will make an appropriate 
disposition of it. 

THF. COURT: You qbject to 79? 

MR. GOULD: 1 object to 79 for identification. 

I think the reasons for it are self-explanatory. 

THE COURT: I don't know what your reasons are, 
but on the present state of the record I will sustain 

79. 

MR. SORKIN: Your Honor, may I be heard at the 

recess? 

THE COURT: Peace. You may be. Let's get 80. 

As I understood it, you offered something called 80 for 
identification. 

MR. SORKIN: That's the library card. 

THE COURT: I thought that was 80-A. 

MR. SORKIN: No, Mr. Gould left 80 on the 
table here, your Honor. 

THE COURT: I take it you object to80, Mr. Gould? 
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MR. COULD: Yes, your Honor. T thought your 
Honor had ruled on it. 1 think it is my mistake. It is 
identical with 79, you know, the same thinq. I assume it 
accomplished that. It is my mistake. 

THE COURT: It is nuite different than 79 in 
its content, at least, but I quess your point is that 
you are making somewhat the same objection. 

MR. COULD: The same points. 

THE COURT: For a variety of reasons, whatever 
your reasons may be, I am going to sustain that objection. 
BY MR. SORKIN: 

0 Let me shew you what has been marked as 80-B^ 

Would you look at that, please? Was that also 
seized from Mr. Stoller on November 21st? 

A Yes, it was. 

0 By the way, Mr. Doonan, where was this seized? 

A The location? 

MR. COULD: Wait a minute, Mr. Doonan. First of 
all, I object to the use of the word seized in here, 
in the question. 

THE COURT: It seems to me at the moment we ouqht 
not to have a question like that. If I were Mr. Doonan, 

I would object to your questions, Mr. Sorkin. You asked 
me one and then put another. One thinq at a time. 
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He is your witness. He patient. 

O Where was this obtained from Mr. Stoller? 

A Mr. St.oller was arrested at -- 

MR. GOULD: I move to strike that. 

THE COURT: That's right, we don't need to qo into 
the arrest. Is there some maqie — in this buildinq, is 
that what you want? 

Q Where, the physical location, was this obtained? 

A In this buildinq, the United States Courthouse, 

I 

Foley Square. \ 

i 

0 Where did you first meet Mr. Stoller on November 

21st? 


MR. GOULD: 
THE COURT: 
Mr. Sorkin. 

MR. SORKIN: 
MR. GOULD: 

there? 


I object to that. 
Yes, we don't have 


We offer 80-B. 

# 

Can we see what it 


to get into that, 


is you have got 


(Pause,) 

MR. GOULD: It looks like a hotel key. I object 
to this. I don't know what this is being offered for. 

THE COURT: I must say, I don't understand the 
relevance of that, so I am going to sustain the objection. 
MR. SORKIN: Your Honor, I have no further 
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questions of Mr. Doonan other than to- set up. certain 
devices here, and we would like a short recess so that we 
may do that. 

THE COURT: All right. While Mr. Doonan is dcinq 
whatever he is going to he doinq, I want to see you and 
Mr. Gould and Mr. Feldshuh and the Court Reporter in 
chambers. V.’e will take a 10 minute recess, ladies and 
gent)emen. 

(Jury not present.) 

(In the rohinq room.) 

THE COURT: Two thinqs. Mr. Sorkin, I have had 
occasion to read your affidavit and Mr. Thomas Day Edwards 
affidavit which I received from you between ten of 2:00 
and 2:00 o'clock. 

Also, there came in a few minutes after that a 
memorandum of law. My readinq of that material suqqests 
that we are like two freiqhters passing in the night. There 
isn't a smidgin, except maybe a little scatological detail 
in your affidavit, but basically there isn't anything 
in these papers that I didn't understand the Government 
to be arguing before. I also detect, worse than that, 
that Mr. Edwards apparently has been told that I mistrusted 
his motives, or something, which I certainly didn't. 

I know Mr. Edwards and I have great respect for 
his integrity and ability. I never made any attacks on 
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his intenrity or his motives. I -just, disagreed 

with the Government, including Mr. Edwards, that's all. 

T’n sorrv, but that's all it is. Hut because there seemed 
to be some undertow here that I can't quite fathom, I would 
suggest to you that you tell Mr. Edwards that I think he 

better come up here ar.d make his point face to face, because 

I don't understand what this is all about. 

I don't know whether the defense counsel under¬ 
stand it any better than I do, but I think rather than 
burden them, I just better say there is nothing in those 

papers that is at all new, novel, different, or whatever, 

or of any substance than has already been considered by 
this Court. 

I don't blame you for disagreeing with me, and I 
don't even mind rehearing you, but since it seems to be the 
same old arguments all over again, I don't see much point. 

I think we better get Edwards up here. There is something 
about that affidavit that makas me think that he has got 
a misconception of what is going on here. I am not 
blaming you for that or Mr. Flannery or Mr. Doonan or 
Mr. Noonan or whoever. I just think there is some misunder¬ 
standing and I think he better come up and be heard. 

I must say finally, 1 don't see any particular 
materiality or relevance to any of these documents 
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which Doonan qot from the luggage of Mr. Stoller the day he 
stumbled into the Swissair lounge, the day of the arrest 
last Nnvomber. I just don't see anv point in any of this. 
From your own viewpoint. 

MR. SORKItJ: Your Honor, number one, and I am 
lookina at the key, RO-B, Mr. Feeney testified that when 
they had the discussions in Switzerland with the pavotfs 
to Mr. Allen and the swimming pool and the sunshine, and 
so forth, he met Mr. Stoller at the hotel. This is a kev 
which we seized from Mr. Stoller when he came back from 
Switzerland on his person with the hotel name on it. 

T think at the very least it is circumstantial evidence 
arid corroborates the testimony of Mr. Feeney. 

THE COURT: Wait a minute, I don't understand 
that. 1 have no doubt that Stoller stayed in the No!ler 
Park and the Baur au Lac or anything like that. Most 
people who go over as much as Stoller did — 

MR. SORKIN: Respectfully, you may not have a 
doubt but I don't know whether the jury has the same -- 

THE COURT: You dump in a key like this, it doesn't 
mean anything. The guy could be with some dame, it could 
mean that he is a thief of hotel keys and soap and towels, 
of which about 60 million Americans clearly are -- 
MR. COULD: You left out shower heads. 
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THE COURT: And ashtravs. What am you doing? 

MR. SORKIN: The only person that has tied Mr. 
Stoller to beinn in Switzerland in the fall of 1973 is Mr. 
Feeney. Mr. Feeney's testimony is not corroborated. He 
is the only person that places Mr. Stoller at the hotel 
Noller Park. In fact, he is the only person that places 
Mr. Stoller in Switzerland in the fall of 1973. 

MR. GOULD: Mr. Stoller has a passport. 

MR. SORKIN: That is from December, 1972 on. 

MR. GOULD: I was in the middle of a sentence. 

MR. SORKIN: I was, too, Mr. Gould, with all 

respect. 

MR. GOULD: You finish your sentence and then 
I will pick mine up. Yours is more important. 

MR. SORKIN: At the very least, your Honor, 1 
think this goes not to the admissibility but the weight of 
it. I think it is corroborative and circumstantial of 
the fact that Mr. Stoller was in Switzerland in the fall 
of 1973, came back from Switzerland and had this key in 
his possession, and I think the Government is entitled at 
the very least to offer it and let the jury decide whether 
it was picked up on the way or whether it was — or where 
he got it. That's the reason v/e offered it. 
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THE COURT: Wait a minute. The jury doesn't Know 


that he was arrested out therein the lounge and all this. 

The way you careen recklessly around in this case, it 
seems to me you are making up these things about 30 seconds 
before you decide to offer them. I don't get this. You 
want to prove that he was in Switzerland, put his passport 
records in evidence. 

MR. SORKIN: Unfortunately, your Honor, the 

passport is stamped upon a return. There is no way of showing 
that the Swiss don't stamp it, that he was in Switzerland. 

The Swiss quite often, from our conversations with all 
of these fellows, don't stamp entry. 

What is stamped is re-entry into the United States. 

MR. GOULD: I have been in Switzerland at least 
50 times in my life, I am prepared to testify that I never 
entered the airport without getting the passport stamped 
by the Swiss border- police. 

MR. SORKIN: Your Honor, I was trying to get out fr. 

Mr. Doonan, avoiding the issue of the arr est — 

THE COURT: But look what Doonan says. He blurts 
it right out before you can say 62 cents. 

MR. SORKIN: Your Honor, that is unfortunate. 

THE COURT: He is an agent. He works directly foj 
you. You can't blame it on the FBI or the Bureau of 


.OUTHl Hn OliHiCT COUNT HtPOSIl Pi U* ( * JHIMOIJSt 
FOtf Y Nt~« YON* N Y. CO 1 ASmO 


in 

■ x 





lhb-2 


2005 

Narcotics. He works for your office. 

MR. SORKIN: I was trying to get out, your Honor, 
the fact that he was net at Kennedy Airport as he debarked 
from a Swissair flight that was -- 

THE COURT: £ know, but one of the reasons I 
am quick to sustain the defense objections here, I know from 
experience, we have been going for 12 days, there are more 
things that go on with the best of intentions than there 
aught. I don’t know whether you have a death wish for 
error in this case, but we seem to be careening recklessly 
on that course since the day we started. 

There is a good reason why I dampen you down. I 
am not doing it out of the pleasure of the event, I \/ill 
tell you. 

MR. SORKIN: I would like the opportunity of 
developing that with Mr. Doonan, avoiding the arrest. He 
met Mr.Stoller at the airport, he just came off the plane -- 
MR. GOULDr You can say he met him at Kennedy 
Airport. You can say he met him in the lounge of Swissair, 
if you want, or something like that. But Doonan can’t say 
he saw him getting off a plane unless he saw him getting off 
a plane. Then if he wants to testify about that, why don’t 
you go out and tell him you want him to testify to that, 
and I am sure he will. 
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T ,,E COURT: I will let you get into that business, 
hut the arrest blurted out of Doonan, he is too cjuick 
on that stuff. I don't like it. These investigators 
are very important people in their own view, but that doesn't 
mean that they are entitled to pull sleezy television tricks 
like that. 

MR. SORKIN: If I can, your Honor, I would like 
to direct my att ention to 80. 80 makes specific reference 

to Mr. Allen, payment of a loan to Mr. Allen. 

THE COURT: I know, but it is so collateral, it 

is pitiful. 

MR. SORKIN: I think it goes right to the obstruc 

tion count, your Honor. 

THE COURT:. Obstruction? 

MR. SORKIN: Yes, the first count of the obstruc¬ 
tion indictment charges Mr. Stoller with paying money to 
Mr. Allen to keep him in Switzerland. Mr. Feeney testified 
he had conversations with — 

THE COURT: You think this is what 80 days? 

MR. SORKIN: I think 80 says that, your Honor, am 

I think 79 says that. 

THE COURT: I.et me see them both. 

MR. GOULD: You could put Mr. Allen on the stand. 

You almost didn't want to do that. 
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MR. SORKIN: lie is available to the defense, as 


3 

you well know. 


4 

THE COURT: Mr. Sorkin, sufficie it to say here, 


5 

you may be right that if these things could be explained -- 


6 

for ekamnoe, for starters, on 79 and 80, we don't know whose 


7 

writing is in green, we don't know whose writing is in red. 


8 

Maybe they are the same, maybe they are different. 


9 

MR.SORKIN: With all respects — 


10 

THE COURT: Hear me out. Second of all, we don't 


11 

have a date. I don't know, you have all these assumptions 


12 

you go on, maybe it is more than assumptions, but you haven't 


13 

proved it to me. I don't know what this means. 


14 

MR. SORKIN: Mr. Alenstein, last week, your Honor 

t 

15 

indicated that we would get a stipulation that that is Mildre 

1 

16 

Stoller's handwriting. 


17 

THE COURT: I don't care what Alenstein said. I 


18 

have been hearing more things about Alenstein -- he assumes 


19 

an importance greater than the dear man probably in his wilde 

:st 


20 

21 

22 

23 

24 

25 


Walter Mitty’s 1 ' dreams thinks he does. 

MR. GOULD: He is really a nice fellow. 

THE COURT: I am sure he is, but why do we 
always blame everything on poor old Alenstein. You see the 
point I am making, Mr. Sorkin? There is no stipulation about 
this. Why do you assume a United States District Court shot: 


Id 
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roll over and play dead for ambiguities like this? Don't 
you understand me when I say 1 listened to this kind of 
dreary nonsense, I really wonder, are you trying to create 
error here? I don't get it. I am sure not, but I have nud 
many a day that I wondered about it. The present record 
doesn't support all this. I can't accept what you cell me 
as being true. There is nothing in the record to prove it. 

What else? Go on A. 

MR. SORKIIJ: With respect to 8 0A, your Honor, Mr. 

Gould is certainly right, there are library cards here that 
have no bearing on it. 

THE COURT: And a Social Security card? 

MR. SORKIN: I think carrying the cards ofAlfred 

P. Herbert and Ernest Ballmer, I think that is all so cir¬ 
cumstantial. It shows a relationship between — 

MR. GOULD: I agree, and if I were arrested now, 
you could prove a relationship between me and the American 
Express Company and a couple of airlines and the Cornell 
faculty. 

THE COURT: I am not going to allow all that junk 
in there, because it is ridiculous. One of the five town 
library cards? Come on. 

MR. SORKIN: I am sorry, but we wanted to make 
the document complete. Mr. Doonan xeroxed everything. 1 sc 
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you are worried whether you have everything in, but that 
doesn't mean I roll over and play uncle dead. Neither should 
Mr. Feldshuh or Mr. Gould. That is what these trials are 
all about. You make up your mind about what you seriously 
want to offer. 

Some of that I agree with you ought to be let in, 
if you press it. 

MR. GOULD: May I take a look at that? 

TIIE COURT: Get him to make up his mind and show 
you and Mr. Feldshuh what he is really serious about, 
instead of a bunch of library cards and upside down Social 
Security cards, and allthat sort of stuff. While you are 
doing that, what else is the Government offering on this 
splendid occasion? The Stoller tapes? 

MR. SORKIN: Yes, your Honor. 

THE COURT: You really want to offer those? 

MR. GOULD: Don't discourage him. Really, 

I don't mind. L v 

THE COURT: I don't blame you. 

MR. FELDSHUH: This isbeing offered on Count 1 of th 
obstruction indictment, I take it it is not offered against 
Mr. Frank, is that right? 

THE COURT: You can't offer the content s of a 

man's wallet named Stoller against Frank. 
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MR. FELDSMUH: I just want that on the record. 

MR. SORKIN: That's right. 

MR. FELDSMUH: I want Mr. Sorkin to say it. 

MR. SORKIN: I have said it. 

MR. GOULD: I assume where you put a red checkmark, 

you want it? 


MR. SORKIN: That is correct. 

MR. GOULD: Business card of Frank B. Aubert, 

vice-president of the Swiss Bank, I respectfully suggest has 
no materiality to anything in this case. 

THE COURT: Sustained. 

MR. GOULD: The business card of Ernest Ballmer, I 
couldn't care less. Mr.Stoller I will concede had this busi¬ 
ness card with him. The business card of one Walter Vaterlais, 
attorney of Swiss Bank Corporation, nothing to do with this 
case, and I object to it. 


MR. SORKIN: Your Honor, there has been testimony 

fromD'Onofrio that after they made the cross in Switzerland, 

Stoller told him he is going to move his accounts to Swiss 
Bank. He moved his accounts. There was testimony from 
Feeney that they had dinner at the Eden au Lac and Stoller 
said he was going to move his bank account 

THE COURT: That is precisely what I am concerned 
about. I agree with you on that. All we know about here 
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is he has a business card. 


3 

5 
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MR. SORKIN: It seems to me at the very least it 
shows a relationship between Swiss Bank Corporation and Mr. 
Stoller. 

THE COURT: Now I am going to sy mpathize more 
than I did with Mr. Gould. Let me look at my wallet. I 
have a calendar from the Pound Ridge Travel Service, Inc. I 
have been to Pound Ridge because I live right next door, but, 
you know, on and on we go. Speculation. 

MR. GOULD: The same with respect to the business 
card of Fritz Haueter, sub-manager of the Swiss Bank Corpora¬ 
tion, nothing to do with the case. 

Then there is the business card of Philip Stoller 
and Company. No objection. The man carried his own business 
card. 

THE COURT: Plastatours? 

MR. GOULD: Plastatours, correct, sir. His 
automobile — you don't want the automobile license. Another 
one of Fritz Haueter. I don't have to argue that. •‘he 
business card of Alfred F. Herbert. I don't care. 

THE COURT: We heard enough ab^ut Herbert. 

MR. GOULD: Sure, let's take in Herbert. Another 
business card of Stoller. I guess that's it, isn t it. 

THE COURT: There ia a marvelous map of Long Island, 
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which I am dying to hear about. 


MR; GOULD: Let's take a look at that. That just 
shows where the various Cadillac agencies are located. 

I look in vain for a businss card from Cockeyed Jennie. 

THE COURT: Uhat about that? Maybe we are missing 


something. 


MR. SORKIN: Maybe we are missing Fleetwood, 


your Honor. 

THE COURT: Also the type is -- there are some 
legends on here which are to me illegible. But, in any event, 
just for curiosity, what is the relevance of this? 

MR. SORKIN; Your Honor, there is really no 
relevance. I agree, it was a mistake to attach all the docu¬ 
ments. When Mr. Doonan xeroxed it, we put everything together, 
we didn't excise anything, he put it all in one document, andj 
we are offering those — we would like to offer those that 
have reference to Ballmer, Herbert and the Swiss Bank 
Corporation which we think — 


agree — 


MR. GOUID: nie Swiss Bank Corporation, I don't 


THE COURT: I sustain the defense. It is true 


Feeney mentioned this, but there has been a lot — I regard 
this as quite different than the Alfred Herbert, for example. 
I would permit you, although you haven't checked it, Lu 
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put in this marvelous award that he received as a honorary 
member of theSwiss Air Travel Club, but you haven 't checked 

that. 

MR. SORKIN: No, I don't think we will. 

THE COURT: Then I am going to sustain the objec¬ 
tions of the defendant Stoller as noted, and you can put in 
the one about Ballmer, Philip Stoller's travel card -- 

MR. GOULD: Business card. 

THE COURT: Business card, Alfred Herbert's card with 
a number on there for — no, that's wrong. The name 
Ballmer is on there and then there is a Long Island area 
code number. I won't question that. You are going to have] 
to cut these up and only produce those and then show them 
to Mr. Gould and make absolutely sure. 

MR. SORKIN: We will be happy to do that. 

THE COURT: As to the rest, I quite agree with you 
that it could be that they would tend to corroborate Feeney, 
if there was more in the record, but there isn't. You don't 
have a concession from the inestimable Alenstein who is blamcc 
for everything. Maybe he deserves all this flogging, I 
don't know, but there is no stipulation bout Mrs.Stoller's 
signature. 

MR. SORKIN: Your Honor, I am sorry to bring it 

up again, I spoke to Mr. Alenstein in the hall, we met in 
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oar office where he said he still stipulate that these were 
the documents we seized from Mr. Stoller. I asked him 
would he stipulate that that is her handwriting, and if an 
expert was called to comepare her handwriting, he knows 
she went in to the grand jury — 

THE COURT: He doesn't have to stipulate anything. 

MR. SORKIN: He did last week -- 

THE COURT: That doesn't control the Court. That 
is like saying my Aunt Minnie came in and said what a hum 
I was, but that doesn't control anything in this case or 
prove anything. This sounds like childish nothing. 

MR. SORKIN: I take it he is not stipulating that 
that is her signature, is that correct, Mr. Alenstein? 

MR * GOULD: You don't have to question him. You 

better question me. I am trying the case. 

MR. SORKIN: But I didn’t see you in the hall, Mr 


Gould. 


MR. GOULD: I am not stipulating it, and I have th 


responsibility for defending this gentleman. 

MR. SORKIN: With all respect, Mr. Gould, you shou]d 
have come down to my office to talk about stipulations -- 
MR. GOULD: I don't propose to get into a 

slinging match with you about violations of covenants, repre¬ 
sentations or anything of the sort. 
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THE COURT: Please don't. You are within 
your rights not to stipulate, and I support you in that and 
say nothing more. 

I would assume, Mr. Sorkin, you would realize that. 
It hasn't been stipulated to, and nobody can compel these 
fellows to do that, and Mr. Gould does have the responsibility, 
by the bye, as I see it. 

MR. SORKIN: I take it if we then prove the hand¬ 
writing, that would overcome any objections— 

MR. GOULD: No, I still stand on materiality and 

relevance. 

THE COURT: There is another thing as to time and 
whether they were actually delivered. We don't know whether 
they were delivered. Stoller may have signed that, nut 
that doesn't mean it went to the bank. I have some powers 
of attorney up on my desk which contain my wife's signature. 
From time to time I have them so that if I need the power 
of attorney for her account, instead of having it go out to 
my home in Westchester, why, we have them. 

She allows me to do this. That doesn't mean becaus 
she signed it they were delivered and were effectuated. 

I am sorry, but I haven't just sprung onto the 
scene here lately, you know. I don't understand you at 
all on these arguments because there is nothing to base these 
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documents on. 

MR. SDRKIN: Can I yet Mr.Edwards now? 

THE COURT: Before we do that, don't you think we 
ought to let our jury hear whatever it is you want them to 
hear? 

I don't want them to sit around any longer than 

they have. 

MR. GOULD: May we go off the record -or a 

second, your Honor? 

(Discussion off the record.) 
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Swissair flight that came in. 


THE COURT: Wherever it was out at Kennedy. That 
is all right. But the rest I sustain the defense's position 
on. In other words, 76 through 80, I see no. basis in the 
record to support those. 80A as redcated and 801) with an 
explanation of some plausibility, I will admit those. 

MR. SORKIN: I am informed Mr. Doonan did not 

seize the Key from the airport. lie took it from Mr. 

Stoller when he got back to the courthouse after the arrest. 
He had it on his possession. He didn't take it from him 
until we got back to the courthouse. I don't want to say 
we get into the problem of seizure or he arrested Mr. Stoller, 
If I could say he met him at the airport and they came back 
to the courthouse and then obtained the key from him, I think 
that may solve our problem. 


Gould? 


THE COURT: I gather the defense —where is Mr. 


MR. GOULD: I am here. 

THE COURT: You don't want any references made to 

the arrest, isn't that rigfit? 

MR. GOULD: Yes, that is right. I don't want 

any references made to the arrest in this stage of the case. 

THE COURT: All right. We will allow Mr. Sorkin 
to fashion his questions to avoid that. 
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All right. Are we ready electronically arid 
otherwise for this material? 

MR. FELDSHUH: Before the jury comes in, this tape is 
being offered on Count 2, I believe, of the obstruction in¬ 
dictment . Since it is a somewhat dramatic episode, 1 would 
respectfully request your Honor to indicate to the jury that 
it is not being offered against the defendant Frank. 

THE COURT: That is right. In fact, we don't 
even have the transcript in evidence formally yet, so tar as 
the jury knows. 

I will certainly make it clear this is only being 
received as to the defendant Stoller. Rest assured about that. 

MR. FELDSHUH: Thank you, sir. 

THE COURT: Let's have the jury in. 

MR. SORKIN: This is also being offered, your Honor, 
not only as to Count 2 of the second indictment, but also as 
evidence of consciousness of guilt — 

THE COURT: I would agree with you. The only point 
I was trying to make was to respond to Mr. Feldshuh. 

(Jury present.) 

(Government Exhibit 80A for identification 
was received in evidence.) 
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Doonan-direct 

PATRCIK DOO NAN resinned. 


DIRECT EXAMINATION (continued) 

BY MR. SORKIN: 

Q Mr. Doonan, let me show you once again Government 
Exhibit 80B. Did you obtain that from Mr.Stoller's person 
on November 21, 1973? 

A Yes. 

Q Did you meet Mr.Stoller on November 21, 1973, at 
the international arrivals building at Kennedy Airport? 

A Yes. 

Q Did a certain flight come in? 

MS. GOULD: I object to that, your Honor. 

THE COURT: I think what this is is anticipating] 

a problem for perfectly understandable reasons, and 1 don't 
mean to critize either you or the witness. How could he 
have knowledge? You see, that is the tenor of the objection], 

I am inclined to think it may have some merit. 

Q Did you arrive at the airport, Mr. Doonan, when 
a flight, an international flight, arrived at the international 
arrivals building at approximately -- 

MR. GOULD: That is objected to, your Honor. 

THE COURT: Yes. 

MR. SORKIN: I would like to lead if I can, your 

Honor. 
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THE COURT: I understand the problem. I Am not 

critiziing you for that reason. That is why I made the 
point I made. 

Again, it presupposes something that I am not sure] 
fair to the witness to presupjxase. If you want to ask him 
if he had certain information as to an arrival, that would 
be something different. 

0 Mr. Doonan, did you have certain information v/itn 
respect to an arrival of an international flight? 

A Yes, I did. 

Q From where? 

A We went to Swissair Lines, the ticket agency 
window in the international building. We asked them if theta] 
was a Mr.Stoller — 

THE COURT: No. 

Q Did you have information? 

A Yes. 

Q All right. 

THE COURT: You had information from Swissair? 

THE WITNESS: Yes. 

THE COURT: As the result of your inquiry, all rxgi 

Next question. 

Q Did you obtain information as to where the passong 
frm that Swissair flight would be entering into the Customs 
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area? 


A Yes 


Q Did you observe passengers coning, from the bureau 


of Immigration, Passport Section, into the Customs area? 


A Yes. 


Q Did you see Mr.Stoller coins in' 


A Yes - 


Q Did you meet Mr. Stoller? 


A Yes. 


Q Did you then accompany Mr.Stoller to this court¬ 


house? 


Yes. 


Q Did you obtain f'om Mr.Stoller's person Governrnenl 


Exhibit 80D? 


Yes. 


Q On November 21? 


A Yes. 


MR. SORKIN: Your Honor, we offer 80B again, 


MR. GOULD: Same objection. 


THE COURT: I am going to overrule that objection 


and allow it on the theory argued by the United States 


Attorney in the recess here. 80B will be received. I am 


changing my ruling as a result of what I heard. 


(Government Exhibit BOB for identification 
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was received in evidence.) 

MR. SORKIN: Ladies and gentlemen, this is a 
key from the Motel Nova Park -- 

MR. GOULD: I object to it, your Honor. 1 think 

he can circulate the key and they can judge for themselves 
what it is. 

THE COURT: You are going to have to do a little 

removing of the sticky paper. 

(Pause.) 

Q Mr. Doonan, let me show you 80A. I ask you, 
please, if that is an exact c-py of certain documents that 
were seized from Mr.Stoller's possession -- 

MR. GOULD: If your Honor please, v/a have been 
through this and your Honor has given counsel a specific 
direction as to how this should be done. 

THE COURT: Right. We don't have to do that. The 
jury heard Mr. Doonan say this already. 

MR. SORKIN: We offer — 

THE COURT: You were going to redact certain 

things from that. When you do that, I have already promise< 
you that upon argument I will tell the jury that certain 
portions of this will be received. You know those portions 

MR. SORKIN: Very well. I will redact them. 

Q Mr. Doonan, let me show you what we will now 
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2 

Q Mr. Doonan, would you look at 101-A, please. 


3 

I ask you if you can tell us what it is? 


4 

A Yes. 


5 

0 What is it, nlease? 


6 

A This is a transcript of a telephone conversation 


7 

between Jerome Allen and Philip Stoller which was had on 


8 

March 6, 1974 at approximately 8:40 p.m. 


9 

0 Do you have, Mr. Doonan, in your possession the 


10 

tape of that telephone conversation? 


11 

A I do. It is right there. 


12 

MR. SORKTN: Your Honor, at this time we offer 


13 

102 in evidence. 


14 

THE COURT: What about 101? 


15 

MR. SORKTN: Your Honor, that relates to another 


16 

document. 


17 

THE COURT: First of all, do you have the tape -- 


18 

MR. SORKIN: Yes. 


19 

THE COURT: — that underlies the 8:40 p.m. 

, 

20 

conversation? 


21 

MR. SORKIN: Yes, that is 102, your Honor. 


7 22 
.1 

THE COURT: That is 102, all right. 


^ 23 

Q Mr. Doonan, does that also underlie the tape of 


2-1 

102-B? 


25 

A The other transcript? 
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2 

Q Yes, sir. 


3 

A Yes. 


yy 4 

(Government's Exhibit 102 for identification 


xx 5 

received in evidence.) 


6 

THE COURT: To recapitul ate, ladies and qentlemen 


7 

of the jury, what is going on here is this: 


8 

Government's Exhibit 102, which is being 


9 

received in evidence, is an actual tape of two conversations 


10 

between Allen and Stoller, one which took place about 


11 

8:40 p.m. on the evening of March 6th of this year. It 


12 

also is a recording on tape of a conversation a little 


13 

later on the same evening, at about 9:15 p.m. 


! 14 

In addition, 101-A and 102-B respectively 


15 

are transcripts of those conversations prepared I believe 


16 

by Mr. Doonan -- correct, Mr. Doonan? 


17 

THE WITNESS: Yes. 


18 

THE COURT: -- as a result of his listening to 


19 

these tapes. 


20 

So that is what is being admitted here, very 


21 

briefly. 


22 

MR. SORKIN: Your Honor, at this time I would 


Ml 

23 

like the oppo-tunity to deliver to defense counsel and membe: 

r s 

2-1 

of the "jury copies of 101-A and 102-B. 


25 

THE COURT: May I suggest we do it one at a time 


* — 
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so there is no confusion because Xerox transcripts tend 


to look alike. 


MR. SORKIN: Yes, your Honor. 

(Pause.) 

TilK COURT: While these are beinq passed out, 

Mrs. DeRartola and ladies and gentlemen, I should say 
that these tapes and the transcripts based on those 
tapes are being received by the Court only in respect to 
the Defendant Philip Stoller. You should consider they have 
nothing to do with the Deiendant Frank at all. 

MR. SORKIN: Your Honor, I'm now passing out 
102-B, which is the 9:15 conversation. 

(Pause.) 

THL COURT: Mr. Gould, would you like from the 
Court an aid memoir instruction with respect to the tapes 
on the one hand, considered and compared with the transcript 
prepared by Doonan? 

MR. GOULD: I anticipated your Honor would do it. 


THE COURT: I just wanted to make sure before I 


did. 


MR. GOULD: Thank you very much, your Honor. 

THE COURT: One other instruction in regard to 
these particular exhibits, ladies and gentlemen. The 
basic evidence for your consideration are the tapes 
themselves as you will hoar them played over a recording 
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device in a moment. 

The transcripts which you have in your hand 
you should regard as an aid memoir, that is to say, 
as a guide to y^ir listening. If you see a difference 
in the transcript as compared with what you actually 
overhear, you are entitled to and indeed you should 
receive what you hear as being controlling. 

THE COURT: Can we let Mr. Doonan step down? 

MR. SORKIN: I would like to, your Honor. He 
has to operate this. 

(Pause.) 

MR. SORKIN: Your Honor, we would ask the Court 
to instruct the jury that at one or maybe more points in 
here for certain legal reasons Mr. Doonan will have to stop 
the tape, move it ahead, and we would ask your Honor to 
instruct the jury to disregard that fact. 

THE COURT: Put differently, ladies and gentlemen, 
there are certain portions which, by agreement of counsel 
and/or by order of the Court, have been deemed irrelevant 
for our purposes. That means that Mr. Doonan as the operator 
will have to stop the tape at those points. So don't be 
misled or put off by that. 

(Government's Exhibits 101-A and 102-n played 
to the jury.) 
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THE COURT: Do T understand, Mr. Sorkin, that 
save for the redacted version of RO-A and perhaps that 
one other strand of evidence which you and Mr. Edwards 
will be heard about toniqht, the Government rests? 

MR. GOULD: If your Honor please, we still have 
the business v/ith the vouchers. For that we would have 
to bring D'Onofrio back. 

MR. SORKIN: He is available, your Honor. 

THE COURT: That isn't what the Government wants 
to offer. You want to offer that. 

MR. GOULD: It is cross examination, your Honor. 
You remember when we let him go, it was with the under¬ 
standing we could call him back --- 

THE COURT: I agree. It doesn't mean necessarily 
it has to be for cross examination. If you want cross 
examination, we will have it. I will say subject to that. 

MR. GOULD: All right. 

MR. SORKIN: What I would like to do, your Honor, 
with the Court's permission — we have no further witnesses 
here tonight. I would like the opportunity in light of what 
appears to be a bit of a rush day to consider our 
Government case tonight and we will have an answer for 
your Honor at 9:30 tomorrow morning as to whether we rest 


or not. 
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THE COURT: In other wordr., you want no to have 
the jury cone back tomorrow morninq In case you have 
something additional? 

MR. SORKTN: I realize now you would have to send 
the jury homo. 

May I just have five minutes, your Honor, to talk 
to Mr. Flannery? I think we can give you a decision tonight. 

THE COURT: I would think so because I don't 
want to have the jury come back and sit .around while we 
have all the technical problems to take up at the end 
of the Government's case. 

MR. FORKIN: I agree. 

THE COURT: Ladies and gentlemen, rather than 
sit here, may I sugqest that we take a brief recess so 
that we can resolve this and then we will let you know what 
is going to happen here. 

(Jury absent.) 
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(In the robing room.) 

(Present: John Day Edwards, Assistant United 

States Attorney.) 

THE COURT: Let me just say preliminarily, 

Mr. Edwards, so you qet, I hope, an idea of what is 
concerning me, as you know, last week we had offered in 
this case two sets of overhears,if you will. One 
respecting a man named Philip Stoller whose overhears were 
just played to the jury. 

There was a separate frouple of overhears, most 
importantly one based on a Kel transmitter setup put on 
Jerome Allen, a cooperating defendant at the time, who went 
into the office of the Defendant Martin Frank. It is on 
that subject that we heard testimony from Mr. Doonan 
as to a conference in your office, et cetera, et cetera. 

I ruled against the Government on a Massiah basis, 
for the reasons I tried to extricate from the record. I 
checked the record and there arc some rather gross typos 
or perhaps I wasn't enunciating clearly, but I can 
well understand now that I see that much of it that may¬ 
be you were confused by that. But what I am trying to 
come down to is today I received after great preparations 
from Mr. Sorkin who alerted mo to the fact that we were 
going to net additional information in the form of affidavits 
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or briefs from you and from him, and I read your affidavit 
and I am frank to say that I am taken abatk because 
everything you say I had more or less understood from 
the testimony of Mr. Doonan and the arguments of Mr. Ira 
B Sorkin. Sorkin put in an additional affidavit 
v/ith a lot of material that he heard from various sources, 
mostly Jerome Allen, which in scatological detail might 
have been something new but in substance I regarded as 
not new at all. 

So I am a little at a loss, for better or worse, 

I understood you the first time. 

MR. EDWARDS: Your Honor, in that event, we 
were not entirely sure that your Honor had — 

THE COURT: I will put my rationale very succinctl 
I will repeat. What happened here has happened many a 
time in my experience as a pr_ :cutor, and it will happen 
again. A co-defendant, whether he is a lawyer or not, 
who is not cooperating, tries to get another defendant, 
who may or may not bo cooperating with the United States 
Attorney to submit an affidavit which I will assume, 
for argument, at the very least — I might go further and 
say that I have heard certain testimony in this case 
and maybe I could say more than that, but for purposes 
of argument, I will a•sumo that affidavit is pure 
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balderdash -- to me, this is such a common variety problem, 
that the notion of having a person such as Jerome Allen 
go in with a Kel transmitter to pick up any testimony, 
even with a limiting instruction, is just of no force 
and effect whatsoever, because if there is an obstruction 
of justice it is pretty much out in the open anyhow. 

If there is no obstruction of justice because the 
affidavit hasn't been signed, why, then, the affidavit 
isn't signed and that's the end of it. 

So the notion of expecting that you wouldn't have 
any spillover by instructing Allen, though I am sure it 
was intended in good faith, it is of such vicarious 
effect that I consider it tantamount to nothing. 

You see what I am trying to say? In other words, 
it jeopardizes the Government's case right there. 

MR. EDWARDS: I think I can respond, however, 
on this, and let mo begin by saying that the crime under 
Title 18 Section 1503 is committed v/hen he attempts to 
secure from Allen a fraudulent and perjurous affidavit. 

Every piece of information I had, your Honor, was to the 
effect that that is precisely what occurred. 

THE COURT: Excepting that, that is just my point. 

MR. EDWARDS: The next move is, of course, what 
is it that we should then proceed to do. The legal 
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authorities, to my mind, and I think this is something 
that is just r.ot even subject for controversy as far as 
I know, the leqal authorities say that where you have 
evidence of this independent crime, in this case a violation 
of Title 18 Section 1503, you are certainly entitled to 
proceed to investigate that particular offense. The 
only practical way of effectively investioating it was to 
provide this man Allen with a wire, because obviously 
Allen's unaided testimony is something which I would 
suppose we would all concede -- there were questions con¬ 
cerning its value. This is the thing I proceeded to do. 

Of course, I knew, your Honor, and I made this 
very clear in my affidavit because I didn't want anyone 
to be under any misapprehension here, wo are not attacking 
the genuineness cf this matter at all. I knew, of course, 
when I sent Allen out with the recorder, that if he 
obtained any evidence at all on the Title 18 Section 1503, 
it was certain to have a relevance to the case pending 
before your Honor, the securities fraud case, because, 
after all, evidence of obstruction of justice is always 
evidence of consciousness of guilt, if nothing more. 
Furthermore, I knew, of course, from the very terms of 
the fraudulent or what I had cause to consider a 
fraudulent affidavit, the very terms of the affidavit 
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were such that obviously if any evidence was obtained 
through this conversation, there was apt to be particular 
relevance to particular issues in the case pending 
before your Honor. 

I knew all this. However, I knew that the law 
entitled us to investigate a 1503 charge, and 1 knew 
that therefore the only leoal issue in the entire 
situation was, in addition to being able to put in this 
evidence or. a trial, on a charge of violating 1503 , would 
we also be entitled to put it in on the underlying charge 
itself? 

There it was, it seemed to mo, a legitimate 
legal ciuest ion under Massiah. In the Massiah case, as 
I read it, and this is merely the reading that we came 
to after reviewing the law -- 

THE COURT: I am sure you did. 

MR. EDWARDS: The reading we came to was in 
Massiah you seemed to have the situation where after 
indicting someone — 

THE COURT: This isn't Massiah. 

MR. EDWARDS: Then if it isn't Massiah, I fear 
there continues to be some kind of failure of communica¬ 
tion because it seems crystal clear to me that it is a 
separate matter of obstruction of -justice. 
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THE COURT: That is where I disagree. Let's 
take your analysis, which I am happy to take. You admit 
that onco somebody makes an effort to get somebody 
to gn a false affidavit, in the context like this, 
this !■ an obstruction of justice, is that right? 

MR. EDWARDS: Yes. 

TEE COURT: fhat's what I mean. This happens 

frequently. It happened to me when I was on the fourth 
floor. What it seems to me is that if this is so, then 
arming a man to go in to talk to this fellow who is trying 
to get this perjurous affidavit for his benefit really 
becomes a very difficult problem. 

First of all, the offense technically is complete 
once he makes the attempt to begin with. Therefore, any 
overhear, particularly in the hands of somebody like 
Allen, who didn't really seem, listening to that tape, 
to have held it to the affidavit at all, but passing 
that, even if he tried, you just don't get anything but 
a discussion of the underlying separate counts which 
were already the subject of the indictment filed in 
February. 

MR. EDWARDS: Your Honor, the thing that we 
obtained and the thing that we assumed we would obtain 
was crystal clear proof of a violation of Title 18, 
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Section 1503 


THE COURT: If Allen were to be believed, you 
already had that proof. 

MR. EDWARDS: T know, your Honor, but, after 
all, if someone comes to you and says, "X has committed a 
crime," my reaction is, as T hope a prudent prosecutor, 
well, how are we qoinq to prove it. If it develops 
that the man who comes to me with this information 
has an opportunity to converse with the man aqain, I am 
entitled to proceed and secure that evidence, which is 
precisely the thing we did. 

THE COURT: That's fine. But that again 
doesn't answer our problem. I am not criticizing you 
or anybody else who has this done. Rut don't ask a 
Court to accept it into evidence willy nilly because you 
made a sound prosecutorial decision. 

MR. EDWARDS: Of course not, your Honor, however, 
once one comes to the conclusion, as I submit it is 
really almost a necessary conclusion here, that it was 
perfectly proper to proceed to obtain that evidence — 

THE COURT: I am not accusing you of impropriety 
in makinq the rulino I made. I tried to say that. 

MR. EDWARDS: I know that. Judge. 

THE COURT: To me this doesn't get to the jugular 
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2 

point is that if you listen to this tape, it might in 


3 

your eyes quite properly corroborate what Allen said. 

j 

S * 

4 

Fine. That doesn't mean it is admissible, because I can 


5 

see no permissible possible rational way to instruct the 


6 

jury on this point because of the spillover effect, because 

c 

7 

Frank spends all of his time talking about really 


8 

what was going on. 


9 

As to the affidavit, if you will hear me out, 


10 

he keeps saying, "Well, if you want to change it, Allen, 


11 

change it." 


12 

So I find myself drawing totally different con¬ 


13 

clusions from all the things you and I apparently agree 


14 

on factually. 


15 

MR. EDWARDS: I am simply trying to take it further 


16 

along. If you concede that it was perfectly proper for 


17 

us to obtain that evidence and to offer it in evidence 


18 

on an indictment charging him under Title 18, Section 


19 

1503 — 


20 

THE COURT: Wait a minute. I said it was perfectly 


21 

proper from a prosecutorial or police point of view to 


22 

get evidence to verify a fellow like Jerome Allen. I said 

J 

23 

quite a different thing beyond that. I said that doesn't 


24 

mean this Court willy nilly, through that, must admit 


25 

the evidence in this trial. 
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MR. EDWARDS: No,your Honor, hut T an turninc 
to two separate questions on the admissibility of 
evidence. What T am sayina is that on the obstruction 


of justice charge itself, T am contending that there 
really can be no legal issue as to the admissibility of 
the evidence on that charge since the evidence was properly 
obtained and directly relevant to that charoe. 

THE COURT: That's what I just said. We don't 
agree on that at all. We just don't agree. 

MR. EDWARDS: It seems to me that the Massiah 
opinion itself carves out this evidence and I say — 

THE COURT: I agree, generally speakinq it 
does. Rut, again, that is not my point. I am concerned 
with what I considered the unique evidence of this case. I 
do not believe that you just willy nillv construe every 
case that's been uttered, particularly in our system 
in recent years, as controlling every other case. There 

» 

is too much difference to be found. 

Massiah isn't this case. The exceptions to Massial 
that have been carved out I quite agree with. Upon 
analysis, those exception cases don't to me support the 
result you seek here, because you have agreed with me, 

A, once Allen was approached by this man Frank to sign 
a perjurous affidavit, that completes the offense. 
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MR. HOWARDS: True. 

THE COURT: All right-. 

MR. EDWARDS: I was securing evidence to confirm 
the commission of that crime. 

THE COURT: I would agree that you are entitled 

to confirm Allen, but that doesn't mean that the use 
of a Kel transmitter in these peculiar circumstances 
supports the admission of the overhear on the -- 

MR. EDWARDS: May I try and approach it along 
this line, and I appreciate your patience in hearing this 
because I know you have been listening to a lot of 
colloquy here. If there had never been any consolidation 
of these two cases and we were simply proceeding to trial 
on Title 18 Section 1503 alone, it is my submission 
that the law is crystal clear that the tape would have to 
come in. 

THE COURT: I know, but I am not the one who 
consolidated these indictments. You moved to consolidate. 
They consented. 

MR. EDWARDS: That is what I now want to turn 
to, because to me that is the nub of the whole thing, 
and that is why, although I will admit apparently there 
are no new facts here, at least -- 

THE COURT: You claim that's a waiver on their 
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part? 

MR. FDWARDS: Not precisely, your Honor. Here 
is what I am saying on that, and I believe the authorities 
we filed support me on this. You have the following 
situation: When they were in -- I am not arguing it is 

a waiver in that your Honor should now necessarily -- 

THF. COURT: Do you want to move to sever those 

counts? 

MR. EDWARDS: I believe it is up to the attorney 
for Frank to move to sever the 1503 count, and may I 
explain why? If he desires to keep this out of 
evidence -- 

THE COURT: That allows him to control the whole 


show. 

MR. EDWARDS: It allows us to try a case that we 
are entitled to try, and the thing I am terribly concerned 
about now is — 

THE COURT: Wait a minute, wait a minute. 

This soulds like gamesmanship. You can't mean that. 

If you allowed it up to him, obviously he is going to say, 
"I consented to the consolidation and here we are." 

MR. EDWARDS:* Your Honor, may I — 

THE COURT: I don't blame them. 

MR. EDWARDS: May I make myself clear on this. 


II 
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your Honor? I think we now cone to the nub of the entire 
thinq which is the effect — the consideration your Honor 
should give we believe to the manner in which the consoli¬ 
dation occurred. 

THE COURT: I am aware of it. I was there. 

.MR. EDWARDS: I know your Honor is aware of 
the facts. I am simply trying to argue to your Honor the 
effect your Honor should give that as a matter of law. 

As a matter of law -- also it is a matter, it seems to 
me, of very compelling eciuities in this situation. You 
have two separate charges. The tape is unquestionably 
admissible under 1503 if the case is tried separately. 

There is a legal issue as to whether it is admissible 
under Massiah in the other case. We moved to consolidate 
at a time when the defendants and their attorneys are 
in possession of the tape so that when they are considering 
whether to consent or oppose it, they are aware of 
the following indisputable things: 

Number one, that at this joint trial, if it 
occurs, these tapes are going to be offered in evidence, 
they had to be offered in evidence in order to prove a 
case under 1503 at all; and, number two — 

THE COURT: Don't say that. You have already 
admitted that technically you didn't need the tapes to 
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prove -- 

MR. EDWARDS: Your Honor, I am not proposing to 
put in a case on the uncorroborated testimony of Mr. 

Allen. 

THE COURT: That is your judgment. T am Dressing 
a separate point. 

MR. EDWARDS: T know, your Honor. What I am 
saying is, I an really talking to the cnuity here as 
well as the law because I think the citations in our memo 
support me. 

THE COURT: The citations in your memo have no 
case like this, and circumstance alter cases, in my exper¬ 
ience . 

MR. EDWARDS: I am surely with you on that, 
your Honor, and -- may I move under the circumstances 
which I feel in this oarticular case call for a solution 
along the lines wc are arguing for -- you have a situation 
here where defense counsel as a practical matter were as 
on notice as anyone has ever been when the motion to 
consolidate was made that that tape was going to be 
offered at the consolidated trial. 

MR. GOULD: I don't agree with that one 
bit, I will tell you. 

THE COURT: Just a moment. We are holding 
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up the jury here. (let to the point. What is it you are 
goinq to say? 

MR. EDWARDS: What I am trying to say is, what I 
believe I set forth here is, they were on notice of 
two things at that time. 

First, that the tape would be offered, and, next, 
that at the very least the tape was admissible into 
evidence on the issue of Title 13, Section 1503 Count. 
Therefore, in saying that they had no objection to joinder, 
they were themselves creating ,and they knew in advance 
that they were creating, the situation which now exists. 

The most they can hope for after consenting to a con¬ 
solidation was that they were going to be confronted 
with a situation where they would win on the Messiah 
issue, on the SEC counts, and there would be a ruling 
the evidence couldn't come in on those counts, however, 
it is plainly admissible, as everyone knew in advance, 
on the Title 18 Section 1503 counts. 

THE COURT: No, wait just a minute. That is 
assuming an awful lot. If I were a prosecutor, I'd 
never live that dangerously. The Government moved to 
consolidate. 

MR. EDWARDS: Yes, your Honor. 

THE COURT: So what your argument comes down 
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to is you wore v/illinq to gamble that this might or 
might not qo in. 

MR. EDWARDS: T don't think, your Honor, that 
really that is — if I may say so — the fairest way 
to look at the thinq because -- the reason I say that, 
your Honor, is this. The normal proposition of law which 
I now as well as anyone varies accordinq to particular 
cases, I concede that. 

However, the normal proposition of law is if you 
are on trial facinq two counts and there is evidence 
that is clearly admissible on one and the Court rules 
it is not admissible on the other, the normal situation 
you are confronted with is it comes in on one count and not 
on the other. 

The Court explains it all to the jury. 

THE COURT: Rut here the spillover is serious. 

MR. EDWARDS: Your Honor, they knew that in 

advance. 

THE COURT: That is the gamesmanship theory. May 
I interrupt you for something else? We are holding up 
tliis poor jury. 

MR. COULD: If I can qet one word in here -- 

THE COURT: Mr. Edwards, that overhear drips 
with culpability on the part of Martin Frank as to the 
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count in which he is named in the basic indictment, 
in my opinion. It drips with culpability. Now, I do not 
concede, and I am not bashful about my ability to communicate 
with jurors, I am vain about that, probably, but even 
in my most vain, glorious moments do I see any way of 
extricating the spot in which we find ourselves. I am 
sorry, but it isn't as imple as you make it out. 

MR. EDWARDS: No, no, your Honor. 

THE COURT: Second of all, I don't like this 
gamesmanship theory of prosecuting cases. Third of all, 

I don't get excieted because I have been through it 
myself directly of thinking that because a man like Martin 
Frank puts up some cockamamie affidavit filled with lies 
that that is really a very serious problem of obstruction, 
particularly when the so-called affiant, in this case Jerome 
Allen, is in the custody and control of the prosecutor's 
of fice. 

So if you want to talk about equities, none of 
this impresses me much. Would you tell the jury to 
return tomorrow at 9:30, and we will pick up at that time 
tomorrow. You see the points I am trying to make, Mr. 
Edwards? 

MR. EDWARDS: I do, your Honor. 
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THE COURT: None of the cases, and T am not 
blaming your office for this, none of the cases to me 
remotely touch upon the problems I see here. 

MR. EDWARDS: Your Honor, may I respond? 

Again thanking you for your patience, here is the 
way we have to look at it, and I would hope to persuade 
your Honor of this. 

Insofar as the commonness of the conduct is 
concerned in which Frank was engaging, I don’t think it is 
as common as all that, but, in any event — 

THE COURT: It doesn't happen every day, but it 

happened. 

MR. EDWARDS: I have taken the position where 
the fact of the matter is that the City of New York in my 
judgment and experience is filled with corrupt attorneys, 
there are lots of them. The problem that we have is 
that in our view, the prosecution of a corrupt attorney 
is like the prosectuion of a mafia chief or a lieutenant — 

THE COURT: Please, don't lecture me on that. 

I know about that. 

MR. EDWARDS: What I am saying, your Honor, 
is that when somebody comes to me with evidence that such 
a case exists and that this attempt has been made and 
is continuing to be made, I feel we must proceed. 
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THE COURT: T aqreorl with you. This was sound 



3 

prosecutorial technique. That doesn't mean the Court 


* Ji- 

*' f W 

✓ 

•1 

is bound to let it in. 



5 

MR. EDWARDS: I know that, your Honor, but what 



6 

I am saving is that the case having been perfectly properly 

fc. 


/ 

investigated and a grand jury havinq vote 1 to indict 



8 

this man Martin Frank -- 



9 

THE COURT: Please. 



10 

MR. EDWARDS: Your Honor, I am not speaking for 



11 

the newspapers, I am trying to explain to you seriously — 



12 

THE COURT: This doesn't persuade mo. 


j 

13 

MR. EDWARDS: Let me give it a try. The man 



14 

has been indicted, he is awaiting trial for obstruction 



15 

of justice. We should be entitled to try him on that 



16 

charge, unless something has happened that for some 



17 

reason or other we are totally at fault. I really do not 

- 


18 

think -- 



19 

THE COURT: This isn't a negligence game or a 



20 

fault game we are playing. What I am saying to you is you 



21 

have every right to do what you did, if you thought it 


_ . 

22 

was important, and I can see whv. T have dealt with Mr. 



23 

Allen. Believe ne, I can understand you for that reason 



24 

alone. But that doesn't bind the Court. 



25 

MR. EDWARDS: I know that. nut what I am saying 
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is, however -- 

i 

THE COURT: I don't think you should have assumed 
that it would. 

MR. EDWARDS: What I am savinq with respect is 
that I think it should he the aim of the Court, if I may say 
so, to avoid a situation in which we are orevented from 
bringing to trial this perfectly valid case of obstruction 
of justice. 

THE COURT: Then let me make another point 
you. T don't like to put my personal views on a natter 
out on the line to make a ruling against you or any other 
lawyer, but, frankly, when I sav; that motion to consolidate 
these two indictments, the first thing I thought was 
what in the world are these boobs doing? They are running 
right into a problem. 

I didn't think of the tapes because I didn’t 
know anything about them, but you immediately put yourself 
in jeopardy when you tried to nut in, along with a basic 
indictment, an indictment based on obstruction which 
stems from events after the indictment in chief. You always 
run a risk when you do that. I was trained that way when 
r worked in th' same office you are now head of. 

MR. EDWARDS: Your Honor, I am -- 

THE COURT: To think that somehow the defense 
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is bound by that boggles my mind. 

MU. EDWARDS: Your Honor, it seems to mo that 
where the defense is on notice that this is going to be 
offered at a joint trial, we miaht as well have told thorn 
in a bill of particulars, we couldn't have made it more 
clear — 

THE COURT: I agree they probably knew you 
probably would introduce this. But if a piece of evidence 
had floated down from heaven to these lawyers, then they 
grab it. 

MR. EDWARDS: Your Honor, may I close by saying 
that I think that is a fair and pertinent way of patting 
it, except that there is, it seems to me, a satisfactory 
answer from our point of view, and that is that, after 
all, and I have to ask for your patience on this one 
because I don't -- I am going to arouse your impatience, 
but they failed to oppose the joinder. They know the 
evidence is going to be offered. They know* the general 
proposition of law is that if evidence is relevant on ■re 
count and not on the other it is going to come in on the one 
count with a cautionary instruction. They see all this 
with their eyes open. After having not opposed the joinder 
as prejudicial, having not opposed it as prejudicial, 
the only way within the relevant legal principle that they 
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can cirque* against putting in this evidence on the 
obstruction count and havinq a cautionary instruction on 
the rest, the only way they can arque against it is to say 
now that the joinder is prejudicial. That is the only 
way they can cast their argument that makes any sense. 

They have to say, "We knew what was coming, we failed 
to object to the joinder on the grounds of prejudice, 
now we say it was prejudicial." 

The gamesmanship there is not the dog in the 
manger approach here, and I don't mean any disrespect on 
this, they are extremely clever lawyers and T respect 
their ability and integrity. Out dog in the manger tactics 
here are really on that side rather than on our side. 
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THE COURT: I don't blame you, as a practical 

matter. I see your point as a practical matter quite 
clearly. 

On the other hand, the American system as I 
understand it puts the heavy burden on the prosecution to 
prove their cases. I didn't invent that and neither did 
you. Therefore, it seems to me once you made that motion 
to consolidate/, which I assume was made in good faith 
because you wanted a consolidation, you had the heavy burden 
of expecting that they would oppose it or they wouldn’t 
oppose it. 

But you put the Court in an impossible position 
because the Court hasn't listened to any of these tapes. 

I didn't know what theGovcrnment was going to offer and 
what the Government was not going to offer. 

My burden is, subject to review and hindsight 
with the most refined powerful glasses in search of error 
of the most minute kind, I find myself in a position where 
I am right in the middle. 

My duty is to assure a defendant of a fair trial, 
and that means clamping down on theprosecution. You are 
putting this Court in a position where you are saying,"Well, 
Judge, we did this because we thought it was up to the 
defendant to scream prejudice or not." 
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You are asking me to assume an awful lot as 
a representative of the Court. 

MR. EnWARDS: I am :,orry, your Honor. I 
don't conceive of this ns a situation where we have, let 
us say, played hiqh risk tactics or dog in the manger 
and then asked your Honor to bail us out. 

THE COURT: I v.’ould think any prosecutor with 
less experience than yours would know that this presents 
a problem. You know that appellate courts and trial 
courts are very chary of spill-over effects. 

You also know that different spill-overs are not 
the same. Therefore, you know and you have agreed with 
me that each case has to be assessed to a significant 
degree on its own facts. I am frank to say, when I first 

heard about this, I didn't even think of Massiah. I was 
thinking of United States versus Honano principle. Was it 
audible, were there any denials of due process of law in 
obtaining these? The usual problems. I wasn't thinking 
of Massiah. I think this is asking an awful lot. 

If your theory is, well, it was up to the defens 
to object, if not, they have waived, this puts the Court 
in the position where it is damned if it does and damned 
if it does not, subject to the most picky review in any 
civilized society on this globe, and it is not ever put 
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usually in the posture of the Oovernment errinq, it is the 
Trial Court who always errs. These are the facts of 
life. 

I have to live with them. I am not complaining 
about it, except to point out to you that I think this is 
a very chancy way of behaving. 

MR. EDWARDS: Your Honor, first,I do not think 

that this is a case -- and T know that such cases are con¬ 
ceivable — I don't think this is the case where we have 
taken risks and are now asking the Court to bail us out of 
our errors. 

THE COURT: May I say there was one small risk, 
at least -- I disagree with you — when you moved to 
consolidate. 

MR. EDWARDS: What I am saying here is this. I 
don't think the Court in fact, as we see this case, is being 
put in any difficult position at all because it seems to 
me that in view of the fact -- 

THE COURT: I will explain it to you. One, 

I didn't move or suggest that you move to consolidate. 

(2) , I didn't know what the Oovernment was going 

to offer; 

(3) , I didn't know once you made a motion like 
this what the defense would do. So there are three good 
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reasons. 

MR. EDWARDS: I know, your Honor. 

THE COURT: You are putting the Court in a posi¬ 
tion where it had no knowledge, it was hound to go along 
with the tide, and there we are. 

MR. EDWARDS: It seems to me, your Honor, that - 

THE COURT: I think the Government has a higher 
burden than just going along hoping this will slide through 
with no problem. 

MR. EDWARDS: Your Honor, what I am saying, I 

guess, is this: This is one of those situations where you 
move for a joinder and the defense is on notice as to what 
it is that is going to be offered,and really, it is up 
to them then to say that the joinder is prejudicial or it 
is not prejudicial. 

THE COURT: If I were in charge of the law¬ 
making in the criminal area, I would be inclined to agree 
with you. But I don't think I am. I think I have to live 

with quite a different set of emphases than that. 

MR. EDWARDS: I would make this submission, 
however, your Honor, and I realize, of course, that at the 
appellate level it is another court, of course, that makes 
the law — 
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THE COURT: Why does the Government run this 

kind of a risk? 

MR. EDWARDS: I would contend that in reality 
it was the defendants who ran the risk. In any event, 
anoloqizinq for any difficulties that have been created, 

I say that since we have a 1503 case which we are entitled 
to try, and I say it is an important case, the problem can 
be solved very simply indeed, and there couldn't possibly 
be any legal error involved — 

THE COURT: I wish you wouldn 't press that. 

I am still smoldering. Some years ago when you were an 
Assistant in this office, the Government lectured me 
similarly in another case, and I went through the torments 
of the damned and a very difficult trial with pretrial hearings 
of an evidentiary nature, post-trial hearings, contentions 
of all kinds. Finally the day came when the man's sentence 
was imposed. 

P.S. One year later, who comes back supporting 
a motion for a reduction? None other than the Assistant 
Attorney General of the United States in charge of the 
criminal division then and today saying, "Oh, now, your 
Honor, things are different. He is cooperating. We couldn't 
care about the U. S.Attorney's office's thoughts about 
corrupt attorneys in New York. We want you to reduce the 
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sentence." 

MR. EDWARDS: This is a new one on me. 

THE COURT: I know it is. I am telling you 
that I don't like lectures about doing my duty to avoid 
corruption. 

MR. EDWARDS: I am not trying to lecture your 
Honor at all. 

THE COURT: I know you weren't, but you are 
touching a sensitive nerve. T have never forgiven your 
office and Henry Peterson for that one. 

If you want the name of the case, I will give 

it to you. 

MR. EDWARDS: Perhaps later, vour Honor. 

Judge, I am not trying to lecture the Court at 

all — 

THE COURT: You started out that way until I 

nipped you. 

MR. EDWARDS: I didn't mean it that way. 

THE COURT: I don't think you did. I accept 

that. 

MR. EDWARDS: What I am saying. Judge, is that 
it seems to me that in view of the principal point I made 
and am relying on, that they failed to object on the grounds 
of prejudicial joinder and now they have to argue prejudicia 
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joinder to secure the ruling they need, although they 
knew the facts at the time — 

THE COURT: Here is one difficulty, and then 
I think you and I ought to be done. Here is what bothers 
me in addition to the three factors I mentioned. The 
fourth factor is, true, they knew about the over-hears. 

They won't deny that, I am sure. 

On the other hand, I am not so sure they knew 
what the Government's proof would be. The Government has a 
lot of latitude. Thank God they do. The system is already 
overburdened with too many nitty-picky rules anyhow, but 
at least the Government has a fair amount of discretion, 
and you could always change from one week to the next. The 
trial is a living, breathing thing, to an extent, although 
we are doing our best collectively to kill it. We are still 
having a pretty good time here, going along, ~nd Sorkin 
makes his decisions for better or for worse, and Gould and 
Feldshuh make their decisions for better or worse and we 
have a little life left in us still. 

Hut, I don't see how thev can be absolutely 
certain what the Government was going to do. 

MR. EDWARDS: It seems to me,your Honor, that 
it is all clear enough that we couldn't really prove the 
1503 charge without putting in the tape and we were sure 
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to offer it. 

THE COPPT: Supposing they put on Allen. Supposin<r 
Allen didn’t pull a dying swan act. You know what is going 
on. Now, the people who were threatening his life were 
you, not you personally, but the Government. I have 
listened to Jerome Allen. He is a strange little man. But 
at the point in time, March 6, February 28 of this year, 

Allen had been in before me in a room upstairs and plastered 
on the record is ^is plea of guilty.He was cooperating. 

Now, we will pass whether or not he is the greatest co- 
operator in the world, that is an ugly question and I don't 
want to remind anybody of it. He is now moving to set aside 
that plea or looking for a lawyer who will make such a 
motion for him, I will say that much for him. At the time 
it may well be that the defense assumed, well, if Allen is 
going to cooperate and he is going to come in, maybe the 
Government is not going to fool with this tape. 

MR. EDWARDS: Judge, let me just close by saying 
this: I would hope, I know your Honor has given this 

a lot of thought already, I would hope that your Honor 
might reserve until tomorrow morning with the following 
question pending. It seems to me that the equities are 
such in view of the consolidation situation and what every¬ 
body knew and should have known at the time, the equities 
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are such that the fairest thinq to do, and there could be 
no leqal error in it, in my submission, no legal error, 
is to say to the attorney for Mr.Frank, "It is up to you. 

You have your choice. Either we will put in the evidence 
on the count on which it is admissible. Title 18, Secton 
1503, and I will give the jury the usual legal instruction 
on the other counts, or if you make a motion for a mistrial 
and a severance on the 1503 count, I will grant it and the 
Government can then proceed to try that as it really should 
be entitled to proceed to trial on this perfectly valid 
indictment." 

THE COURT: You know what the irony of all this 
is, I don’t think much of the obstruction of justice count 
at all, simply because if you don’t got an affidavit signed, 
so what. What I do get excited about is,and this is the 
irony, I make no bones about it in the presence of Mr. 
Frank's lawyer, that tape to me drips of guilty knowledge, 
just drips, in respect to the basic indictment charges in 
which Mr.Frank is named. 

MR. EDWARDS: Of course, our argument is, and I 
would love to have the opportunity to reargue this, but I am 
not sure your Honor wants me to, my strongest contention 
is that it ought to come in on the substantive SEC counts. 

I don't think that Massiah should be applied to bar this in 
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this evidence should be received on the securities fraud 
case itself. 

THE COURT: Speak for yourself. That was what 
I was focusing on from the very beqir.ninq. Last week and 
today. 

MR. EDWARDS: It seems to me that anyway, up 
to this point I have been emphasizing its admissibility 
on the Section 1503 obstruction of justice count. As far 
as its beinq admissible on the securities fraud count 
is concerned, it seems to me that Massiah simply should 
not be excluded to cover a situation where rather than the 
Government,after indictinq somebody qratuitously, so to 
speak, deciding maybe we can obtain some more evidence on 
him, let's go out and see if we can, wo don't have that. 

You have a situation where the defendant is 
affirmatively coming forward and attempting to interfere 
with the trial by securing perjurious testimony. When 
he moves forward to affirmatively do that, it seems to me 
that the Government in responding is really simply taking 
what he is volunt 'ily handing to them rather than going 
out and soliciting it. 

THE COURT: That is what you say. I have under 
stood this all along. All wo are doing is repeating our¬ 
selves. I didn't moan to trigger new argument because 
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I think it is the same arqument. I was just trying to 
summarize for you my differences with you. 

Lot's hear from the defense. 

MR. GOULD: I have nothing to add. 

THE COURT: I have been restraining you. You 
wanted to argue. 

MR. GOULD: I think it is very obvious that 

what they are arguing is simply that by consenting to the 
consolidation in some way we have raived the right to try th 


case 


THE COURT: That's right. 

MR. GOULD: That is all it comes down to. It is 
sheer nonsense. 

THE COURT: His argument is that you knew full 
well that this would be the problem. 

MR. GOULD: How did we know? 

MR. FELDSHUH: Was there a commitment? As a 
matter of fact, I told Mr. Sorkin the first time I heard 
those tapes I was going to move to suppress. 

MR. GOULD: I represent, your Honor, that when 

the motion was made to consolidate, I did not have any 
kind of overview of what the Government's case would 


be on the — 


THE COURT: You did know about the tapes? 
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MR. GOULD: I knew the tapes existed. I 


didn't know whether they v/ould use them because in my mind 
the tapes were of dubious substantive value, from an 
evidentiary point of view. 

However, I do want to make one representation 
very clear, which apparently escapes the minds of the gentle 
men on the side of the prosecution. I had one reason and on* 
reason only for consenting to the consolidation, and that is 
that the expense of a criminal trial in this place is so 

staggering, so ruinous to a defendant, that I would never 

, 

impose on him the obligation of going through two trials. 
That man is -- my man is impoverished by this case, and 
to say,"Well, let's go ahead, you impoverish yourself on 
this one, and then if we win this one the Government has 
another crack at you and you can go borrow more money from 




your relatives to protect you against these multiple 


imbeciles," that is all that was in my mind. 


MR. EDWARDS: It seems to me — 


THE COURT: You have had now exactly 45 minutes. 
The last five minutes I will— 

MR. GOULD: I have nothing more to say. 

MR. FELDSHUH: I have nothing more to say other 
than the fact that Mr. Sorkin knew the first time I heard 
the tape that I was going to move to suppress it, and your 
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comment about the fact that we were just going to stand 
aside and whistle Dixie waiting for you to maneuver ;h • 
matter around by certain accusations that you pu /our 

affidavit is 5ust sheer nonsense. We want you to know 
that we are going to stand up and defend our clients to the 
best of our ability. 

THE COURT: Now, Mr.Edwards, to come back to you 
you said something about you wanted me to reserve decision 
until tomorrow morning. What is going to happen tomorrow 
morning? 

MR. EDWARDS: Nothing, your Honor. I guess 

all — 

THE COURT: You want me to sleep on it? That 

is fair enough. 

MR. EDWARDS: Your Honor is putting that 
forward as — 

THE COURT: That may be a wise suggestion. But 
that is all that you have in mind? 

MR. EDWARDS: Yes. 

THE COURT: In essence? 

MR. EDWARDS: Yes. 

THE COURT: I am frankly not impressed, because 

in trying to put together all the cases, and they are 
difficult, for me, at least, to put together, I recognize 
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that this Circuit has been in the forefront, and I think 
wisely so, of carving out exceptions to Massiah, which 
deserve exceptions to be carved out. But,to me I am 
troubled by the notion that when you have a technical violation 
an obstruction count, it is just too much to ask sendinq 
a man in with a minifon and saying, "Look, don't ask about 
anything except this alledgedly perjurious affidavit," 
that anything is going to come out of that except information 
which may be more damaging than anything else in respect 
to the main charges, that is the original indictment. 

MR. EDWARDS: That is one of the main reasons 
I wanted to file my affidavit, your Honor, because I wanted 
to make perfectlyclear that of course I knew that evidence 
on the SEC case was going to be obtained and had to be 
obtained. 

To me that is not — 

THE COURT: As I understand it, the spirit of 
Massiah is that once a defendant has come into the case, 
has pleaded guilty, he is there with a lawyer, true, I 
admit Frank is a lavyer and maybe you could say,"Dope, 
he should have known better," I don't think the law says 
that, that seems to me at the very least to violate the spirit 
of Massiah because you couldn't expect to get anything. I 
am sure I am a creature of my own training. I was flatly 
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instructed on this one today downstairs by rny boss. I was 


furious because the defendant wanted a phony affidavit and he 
wanted it from a cooperator. Mirabile dictu, the analogy 
is even more complete because a few weeks before the trial 
he was convinced the alleged cooperator was a Trojan horse 
and we threw him out. 

But we never worried about -- the affidavit 
was just as bad as Frank's. It was full of $3 bills. No 
one would have ever signed it in his ribht mind,unless he 
was up to something. But we never would have -- in fact, 

I was loaded with zeal, I wanted to go and have recorded 
conversations between the to,and the boss gave me very 
good advice. Don't do it. You will only have troubles. The 
law was different, I agree ,> it wasn't ouite as clear as 
it is now. So I may be bemused by that, but I saw nothing 
but trouble the minute you let a guy like Allen go in, and 
listening to the tapes convinced me. 


couldn't. 


He didn't do what vou told him to do. Maybe he 


MR. EDWARDS: Your Honor, what I am saying is. 


yes, how broad the conversation was after he arrived 
there really doesn't matter. 

THE COURT: What I can do about charging that 
jury, I can say, "Oh, sure, pay no attention to it on the 
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other counts," but, my word, I don't usually get excited, 
juries do follow the Judge much closer than the law presumes 
they do, but here I don't see it. 

I will reserve until the morning. 

MR. GOULD: Are we to understand that the 
Government rests subject only to -- 

THE COURT: I hope we can have an understanding. 

MR. GOULD: I don't know. I have to get wit¬ 

nesses . 

MR. SORKIN: Your Honor, I really don't want 
to press it any more, but I would like the opportunity,since 
the jury is already coming back — 

THE COURT: It costs the Government a lot of 
money, but nobody ever thinks of it except the Judge and 
then he is clamed for it. 

MR. SORKIN: I would ask the Court's indulgence 
to give us — 

THE COURT: What might we hear from? 

MR. SORKIN: Your Honor, I don't know what 

we might hear. I would like the opportunity, and I 
think it is my responsibility to the Government and the offi :e 
to make sure I have proven — 

THE COURT: I will support you on that, but I want 
a decision in the morning. There are various reasons why. 
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The jury has been very patient with us. There 
are various reasons why We can't have them sitting around 
tomorrow. We have to hear motions. The defense has to 
get information so they can put on a case. I am not blaming 
you for all this, but I think it is time v/e know. 

MR. GOULD: Should we get witnesses in tomorrow? 

THE COURT: I see no point. You claim you want 
to argue these motions. 

MR. GOULD: That won 1 1 take all day. 

THE COURT: I thought you said two. 

MR. FELDSHUII: I think we should get a definiti/e 

statement from the Government, your Honor. He says he 
is going to think about whether he has somebody. 

MR. SORKIN: I asked Mr. Feldshuh for the umptee ith 
time about the passport. You have seen it now. Are we 
going to get a stipulation? That is another thing holding 
us up. You have the passport. I showed it to Mr. Gould. 

MR. FELDSHUH: I will stipulate that this is 
Mr.Frank's passport. That is all I will stipulate to. 

As to its relevance or competency, I am not 
stipulating to that. 

MR. SORKIN: Fine. 

MR. FELDSHUH: Does that end it? 

MR. SORKIN: That ends it. 
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MR. FELDS11UH: Can we qet a statement on the 
record that the Government rests now? 

MR. SORKIN: Your Honor, aqain, I would 

really ask the Court, we were qoinq to qo through until 
Tuesday anyway — 


THE COURT: No, but the jury — I want to get th< 
decks cleared. This is the craziest way of doing business. 
Obviously, I don't like to blame you for all of this, but 
it does occur to me that we ought to know. 

MR. SORKIN: Your Honor, I don't anticipate 

at this moment calling any further witnesses. 

THE COURT: We will accept that for the time 
being. Let me ask you, Mr. Gould, do you want to put on 
somebody tomorrow? 

MR. GOULD: If we can get him. I don't know. 

THE COURTS I will leave that up to you. 

MR. GOULD: We have problems. 

MR. FELDSHU11: As far as I am concerned, I will 
spending the night making the motions. 

MR. GOULD: That is what we will have to do is 
concentrate on that. 

THE COURT: I originally understood you, 
but now you say something about witnesses. 

If you want to bring in a witness, leave it 
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this way. 

You let me know tomorrow once we hear from the 
Government what you want to do. 

MR. GOULD: What I would suggest we do then, 
your Honor, is we will he prepared to argue motions in 
the morning and we will try to get a witness or two that 
can be rounded up. 

THE COURT: If you can't, fine. Just let me 
know what your preference is. 

MR. GOULD: We will know in the morning. 

THE COURT: Fair enough. 

MR. GOULD: I am just surprised by this. 

THE COURT: So am I. 

MR. GOULD: I am not angry, but I am surprised 

about it. 

(Adjourned to Tuesday, October 1, 1974, 
at 10:30 A.M.) 
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